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THE case of Craig v. Smith, which we elsewhere print, 
will have an interest more from the subject-matter to which 
it relates than from the discussion of any mooted legal pro- 
positions. There has been of late considerable litigation 
threatened or actually begun in various parts of the country 
upon patents for well tubes or well drills. The review of 
the state of the art, contained in the opinion of the court, 
will interest those who are, or may be connected with, or 
affected by this litigation. 





FEDERAL CouRT PRACTICE—AFFIDAVITS BEFORE Nora- 
rigs.—Mr. District Judge Dyer of the United States District 
Court for the Eastern District of Wisconsin, has ruled, in 
the case of Heath v. Dunbar, on a motion for an injunction 
on bill, and on affidavits sworn to before a notary public, 
that, under the Revised Statutes of the United States, nota- 
ries public have no power to administer oaths or take affida- 
vits in civil causes pending in federal courts. Their author- 
ity in administering oaths is restricted to cases in which jus- 
tices of the peace may administer the same, and to taking 
proof of debts in bankruptcy, and depositions de dene esse. 





By the kindness of H. Scott Howell, of Keokuk, Iowa, 
one of the attorneys for appellees, we have been furnished with 


the opinion of the Supreme Court of the United States, ren- 


dered on March rst, 1875, in the case of Samuel Atlee, Ap- 
pellant, v. The North Western Union Packet Company, 
which we publish elsewhere. The case seems to have been 
very ably argued, and presents some very interesting and im- 
portant points. It is of vast importance to all steambaot 
men, and other parties doing business on the Mississippi river, 
as establishing the law that no riparian owner can perman- 
ently obstruct any part of the navigable channel of that river, 
whatever may be the breadth of navigable water outside of 
it. Howell & Rice, and Jas. H. Davidson, were counsel for 
appellee. Hon. Geo. W. McCrary, D. J. Miller, and P. 
T. Lomax, were counsel for appellant. 





PoLiTics AND THE BENCH.—There seems to be a growing 
disposition on the part of both the great political parties, to 
select from the bench independent and honest judges for im- 
portant political offices. We have already noted this tend- 
ency in the promotion (if it were a promotion) of Judges 
Bedle, Peck, Christiancy and McMillan, two of them to the 
office of governor of their respective states, and two to the 
senate of the United States. A similar piece of fortune (or 
misfortune) has just overtaken Judge Phelps of the Supreme 
Court of Connecticut, who has been elected to Congress on 
the democratic ticket. Judge Phelps is said to be a man of 
character and ability, and the only objection urged against 
him, aside from party objections, was that it was unwise to 
select candidates for political offices from the bench. Whilst 
we should be sorry to have the judicial bench come to be re- 
garded as a stepping-stone to politics, we should be glad if 
both the great political parties would, in the next contest for 
the presidency, have the wisdom to nominate jurists of abil- 








ity and integrity, who have shown themselves to be familiar 
with the principles which must be looked to in settling the 
different questions growing out of the war, the reconstruction 
acts and the recent constitutional amendments. 





BicGAMY—STATUTE OF LimiTatTions.—Elder George Q. 
Cannon, delegate in Congress from Utah, was put upon trial 
in the territorial @istrict court at Salt Lake, the other day, 
for polygamy. He pleaded the statute of limitations, rely- 
ing upon the fact that he had committed no polygamous 
marriage within two years next preceeding the indictment. 
This defence the court sustained, holding that the offence 
consists in the bigamous marriage and consummation, and 
not in the subsequent cohabitation. Dr. Cannon,“therefore, 
goes scot-free. This decision seems like the verdict of the 
jury—‘‘ not guilty ; but don’t doitagain!’’ ‘ We'll have no 
more marriages,’’ said Hamlet; ‘‘ they that are married 
* * shall live; the rest shall remain as they are.’’ So in 
Utah. Those that are twenty times married, if more than 
two years since, may remain so ; but if they marry any more, 
they must look out. The above decision was made by Judge 
Emerson. Judge Boreman, of the same territory, holding 
court in another district at Beaver, charged a jury that po- 
lygamy committed in 1862 is punishable now; that the 
crime of bigamy is a continuous crime, and that the statute 
of limitations does not apply so long as the unlawful relation 
is kept up. 





In our remarks last week on the case of Langdeau v. 
Hanes, we fell into some slight inaccuracies. The case was 
not argued in the supreme court by Governor Keerner and 
the Messrs. Edwards, but, we believe, by Governor Hend- 
ricks. Governor Keoerner’s brief and argument were, how 
ever, filed in the case of Crews v. Brewer, decided in the 
same court at the previous term, and involving the same prin- 
ciple, but which was not decided on the merits. Governor 
Keerner furnished Judge John Law (now deceased) with his 
brief and argument, at his request, to use in the Langdeau 
case. ‘The case was argued in the circuit court, for the de- 
fendant, by Governor Koerner and Judge Edwards ; and Mr, 
Hallum, who represented the plaintiff, was assisted by Mr. 
Jewett, of Saint Louis (who made a very able argument), and 
also by Hon. John F. Darby. Mr. Hallum was represented 
in the supreme court by General Albert Pike, of Arkansas. 
We make these corrections owing to the importance of the 
case ; since it is understood as substantially overruling Gib- 
son v. Chouteau, although it professes not to do so. We may 
add that the Supreme Court of Missouri (per Napton, J.) has 
rendered a recent decision in which a commendable ingenu- 
ity is said to have been shown in evading the rule in Gibson 
v. Chouteau. We expect to publish the case hereafter. 


THE Vacant LouisiANA JUDGEsHIP.—We are unable to 
understand upon what grounds the Attorney-General advised 
the President that the latter was without power to fill, by an 
ad interim appointment, the vacant office of judge of the 
United States District Court for the District of Louisiana 
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The uniform rulings of the attorneys-general, including such 
names as Wirt, Taney and Evarts, and the uniform practice 
of the executive department of the government in like cases, 
both before and since the Tenure of Office Act, support the 
power of the President to make this appointment. Swart- 
wout’s Case, 1 Op. Atty’s Gen. 631 ; Gwinn’s Case, 2 Ibid. 
525; 4 Ibid. 523; 3 Ibid. 673; 12 Ibid. 455 ; 12 Ibid. 499. 
A careful examination of the provisions of the Revised Stat- 
utes which bear upon this question, leaves no doubt in our 
mind that the circuit judge has no power to grant relief in 

_ this case by designating a district judge of some other state 

- to hold the court. A district judge can be called from an- 
other state only in case of disadility or “an accumulation of 
business. Rev. Stat. U.S., §§ 591-596. And under section 
603, the judge of another district i the same state may hold 
the court in the case of a vacancy. But as there is but one 
district in Louisiana, this provision can not apply. Clearly, 
the President ought to make an appointment to hold until 
the next session of the senate, so that the public interests 
may not suffer any longer. 





INTERESTING DECISION RELATIVE TO THE NATIONAL 
Banxks.—Judge Wallace of the United States Circuit Court 
at New York City, recently rendered an interesting decision 
in the action in which The Chemical National Bank and 
Thomas Nelson are plaintiffs and Isaac H. Bailey, receiver 
of the National Bank of the Commonwealth, John Jay 
Knox, comptroller of the currency, and the National Bank 
of the Commonwealth are the defendants. The actions were 
brought to determine whether, when the comptroller of the 
currency has declared a national bank in default and ap- 
pointed a receiver, under the provisions of the act organizing 
such banks, and a sufficient fund is realized from the assets 
to pay all claims against the bank and leave a surplus, the 
comptroller should or should not allow interest on the claims 
during the period of administration before appropriating the 
surplus to the stockholders of the bank. The learned judge 
stated, according to the Herald, that the equity of the cred- 
itors to receive interest on their claims for the time during 
which they have been precluded from receiving their princi- 
pal, is obvieus. Their right is clear on general principles. 
Interest is allowed not only on strict legal grounds where 
there is a contract for the payment of interest, or by way of 
damages where there is a wrongful detention of a debt, but 
upon consideration of equity and natural justice, which al- 
ways arise where a party is entitled to a payment of money, 
and can not obtain it except by resort to a fund created by 
operation of law, the distribution of which is attended with 
delay. It is upon this ground that when, by statute, prefer- 
ence is given to one class of creditors over another in the 
distribution of an estate, the preference includes interest on 
the preferred class of claims. 11 Sergt. & Rawle, 182. 
There is nothing in the provisions of the act under which 
this fund is to be distributed in conflict with this general rule. 
Jndgment is accordingly ordered for the plaintiff in each ac- 
tion as against the bank. For plaintiff, E. P. Johnson and 
R. M. Henry ; for defendants, Edmund H. Smith. 





The Kentucky Duelling Case. 
This case, which has no donbt attracted the attention of 





of Kentucky. We subjoin the following excellent summary 
of the case, which we find in the columns of the Saint Louis 
Republican : 


The decision of the Kentucky Court of Appeals in the case of Capt. Thomas 
C. Jones, its clerk, indicted for usurping an office for which he was alleged to 
be disqualified, possesses some interesting points beyond its merely personal 
significance. Jones was elected clerk of the court of appeals last year bya 
majority of 50,000 over Cochrane, his republican opponent, but Cochrane, 
after the election, contested the matter before the returning board, on the 
ground that Jones had, five years before, disqualified himself to hold office in 
the state by accepting a challenge to fight a duel. Jones denied the formal 
acceptance of the challenge, but admitted that he was ready to fight, and had 
placed himself in the hands of his friends. The returning board, on this 
showing, assumed to declare him ineligible. Nevertheless, he entered upon 
the duties of the office, and was indicted in the Franklin Circuit Court for 
usurpation He demurred to the indictment, the demurrer was sustained, 
and the state appealed. The court of appeals now affirms the judgment of 
the lower court, dismissing the prosecution. 

It will be observed that the case is, not one for accepting a challenge, but 
for usurping office for which Jones was alleged to be disqualified decause he 
had accepted a challenge. There had never been a trial of the issue whether 
he had accepted or not—and this was the flaw in the case. Jones denied 
that he had accepted the challenge, and the court of appeals declares that he 
is to be considered innocent of the offence until proved guilty ; in other words, 
the censtitutional prohibition is not a self-executing penal statute ; if he had 
admitted the offence, or if he had been convicted of it, the admission on the 
record of conviction would have been sufficient before the returning board; 
but the board has no judicial authority, and therefore no right to determine 
the question of guilt. These points argued and explained at length and with 
much ability in the decision, are thus summed up at its close: 

“1, That the constitutional provisions relating to duelling are not self-exe- 
cuting, except to the extent that persons who can not, or will not, take the 
constitutional oath, are thereby prevented from holding office, 

“2, That a citizen who denies that he is guilty of having violated those provis- 
ions, and is willing to take the oath of office, may enter upon and discharge 
the duties thereof without subjecting himself to an indictment for usurpation 
of office. until he has first been indicted, tried and convicted for the disquali- 
fying offence; but that if he takes the oath falsely and corruptly, he may be 
indicted and prosecuted for the crime thereby committed. 

“3. That the st: tutes regulating the proceeding and prescribing the duties 
of the contesting board in elections for clerk of the court of appeals, do net 
empower said board to enter into an original enquiry as to whether the party 
elected has, by a violation of said coastitutional provisions, subjected himself 
to be deprived of the right to hold office, nor upon their own conviction as to 
his guilt to adjudge him not entitled to the office and thereupon to declare it 
vacant. 

“4. That the legislature could not, if it had attempted so to do, have con- 
ferred such a power upon a board or tribunal composed of executive officers. 

“ Wherefore, upon the whole case, the judgment of the criminal court sus- 
taining the demurrer to the indictment and dismissing the prosecution, must be 
affirmed.” 





Fourteenth Amendment and Woman Suf- 
frage. 

We have already alluded to the fact that on the 2oth ult. 
the Supreme Court of the United States, decided the case of 
Minor v. Happersett, holding that the Fourteenth Amendment 
to the federal constitution does not confer on a woman who 
is a citizen of the United States and of the state in which she 
resides, the rights of suffrage. The opinion of the court is 
perhaps of sufficient interest to be published. The following 
is the substance of it : 


The 


WAITE, Ch. J.—This is the case presenting the question whether, under the 
fourteenth amendment, a woman, who is a citizen of the United States and 
of a state, is a voter in the state, notwithstanding the provisions of the con- 
stitution and laws of that state confine the right of suffrage to men alone, It 
s said that women are citizens. They are persons, and, therefore, und@ the 
fourteenth amendment, declared to be citizens of the state wherein they reside. 
But it did not require that amendment to make them such. They were be- 
fore, persons and people, and were not in terms excluded from citizenship by 
the constitution. The federal constitution was ordained by the people of the 





our readers, has at last been decided in the Court of Appeals 


United States, composed of the people of the several states, and whoever at 
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the time of its adoption was one of the people became acitizen. All children 
porn of citizen parents within the jurisdiction, are themselves citizens, ‘The 
naturalization laws are reviewed to show that women have always been con- 
sidered citizens the same as men; also the laws giving jurisdiction in federal 
cases. It is then said that the fourteenth amendment did not affect the citi- 
zenship of women any more than it did of men, and thus minors’ rights do 
not depend upon it. She has always been a citizen from her birth, entitled to 
all the privileges, immunities, etc., of citizenship. The am«ndment prohibited 
the state in which she lives from abridging any of those rights. ‘The right of 
suffrage is not made in terms one of the privileges of the citizen. The United 
States has no voters, and no one can vote for federal, without being competent 
to vote for state officers. The elective officers of the United St ites are chosen 
directly or indirectly by the voters of the states The amendment did not add 
to the privileges or immunities of the citizen; it simply furnished an additi- 
tional guarantee for the protection ot suchas he already had. Nor is the right 
of suffrage co-extensive with the citizenship of the states, 
constitution was adopted all the states but Rhode Island had constitutions of 
their own, in not one of which were all citizens recognized as entitled to this 
right. And under all these circumstances it can not be for a moment doubted 
that if it had been intended to make citizens of the United States voters, the 
framers of the constitution would lave so expressed that intention, and not 
have k ft so important a change in the condition of citizenship, as it then exis- 
ted, to implication. 


vw hen the federal 


But if further evidence 1s needed it is to be found in the provisions of the 
constitution. If suffrage is necessarily a part of citizensh p, then the provis- 
ion of the constitution which gives citizens of each state all the privileges and 
immunities of citizens of the several states, would entitle the cit zens of each 
state to the right to vote in the sev: ral states precisely as the citizens of those 
states are. Other provisions, among them that relating to the appointment 
of representatives, were cited to the same point. But still again, after the 
adoption of the fourteenth «mendment it was found necessary to use in the 
fifteenth amendment the following language: ‘ The right of citizens of the 
United States to vote shall not be de: ied or abridged by the United States, 
or by any state, on account of race, coler or previous condition of servi- 
tude '’ The fourteenth amendment had provided against any abridgment of 
privileges or immunities of citizens, and it the right of suffrage is one ef them 
why amend the constitution further to prevent 11s being cenied on account of 
race, color, etc.? The duty of the United Siates to guarantee to the state 
arepublican form of government is discharged in protecting those govern- 
ments which were recognized as beit g republican in form by the constitution 
when‘adopted. The governments of the states being then accepted, it must 
be assumed that they are such as are to be guaranteed. The admission of 
new states is then considered, and it is found that there is nothing to favor the 
idea that suffrage is a right cf citizenship, but everything to repel it; also, the 
restoration of the states to the Union after the war, none of them having pro- 
vided for female suffrage. 
intentions to become a citizen of the United States may vote under certain 


Besides, a person who has simply declared his 


circumstances, in Missouri and other states. and this could not be if suffrage 
depended upon the right of citizenship The court are unanimous in the 
opinion that the constitution of the United States does not confer the right of 
suffrage upon any one, and that the constitutions of the several states which 


commit the trust to men alone are not necessarily void. Affirmed. 





Judicial Interference with Juries. 

Dr. Kenealy has taken a step in the British House of 
Commons which is calculated to increase his popularity 
among the masses, but which will probably diminish still 
further the respect which is felt for him by his former brethern 
of the bar. 
the first lord of the treasury, whether his attention had been 
called to the two following cases of the interference of judges 
with the independence of juries at recent assizes. ‘lhe first 
case he extracted from the Dublin Daily Express, where it was 
reported to have been tried at Limerick Assizes, before Jus- 


He recently gave notice of an intention to ask | 








language, but in the discharge of my duty I am bound to use 


it.’” Subsequently he ordered the prisoners to be removed 
in custody. Thesecond case was that of a man who was tried 
and acquitted at Brighton Assizes, the Lord Chief Justice 
(Cockvurn) being the presiding judge. His lordship imme- 
diately directed another jury to be sworn, and, addressing 
the prisoner, said: ‘* You are very fortunate, for I do not be- 
lieve twelve human beings could have been found except the 
jurors in the box, who would have returned such a verdict on 
the evidence.’’ He would ask the right honorable gentleman 
whether it was his intention to introduce any measure which 
would have for its object the better maintenance of the rights 
of jurymen to deliver verdicts according to their consciences 
and tothe best of their ability, without censure from the 
bench. 

The Law Times, referring to this subject, uses the following 
language : 

The issue raised by Dr. Kenealy's promised motion concerning the censure 
of juries by judges is, perhaps, wider than he contemplates. The verdicts of 
juries have in many recent instances been the cause of much surprise on the 
part both of the public and the profession. Juries have been known to act 
from many motives other than the single motive of giving a verdict according 
to the evidence, and it is difficult fora judicial mind contemplating such a 
miscarriage of justice to refrain from giving expression to a certain amount of 
indignation. Whilst, therefore, it may be highly desirable that juries, so long 
as they exist, should have all possible freedom conceded to them, t .eir con- 
stant abuse of that freedom may well suggest a doubt whether they should 
continue to be a part of the legal machinery in this country. In criminal 
cases, no doubt, danger might attend their abolition, but in civil cases unlim- 
ted liberty of obtaining new trials scarcely compensates for the loss inflicted 
by no verdicts at all, or verdicts palpably in conflict with the evidence. When 
juries are censured by the bench it is absolutely certain that they are wrong. 
Censure of one jury must have a good effect upon other juries, who will be 


more careful in considering the evidence. Judges are not to be gagged, and if 


Parliament is to be appealed to upon e.ery tnfling exhibition of judicial 
temper, the life of a judge will become intolerable. 

In this country, at least in most of the Western and South- 
ern states, such a question would not admit of much discus- 
sion. Juries being regarded among us, as the exclusive triers 
of the facts, subject to the right of the judge to set aside their 
verdicts, and grant new trials where they have manifestly 
found against the law or the evidence, any attempt on the 
part of the judges to browbeat them, or to destroy their in- 
dependence by treating their verdicts with contempt, would 
meet with general popular condemnation, and would, we 
doubt not, provoke an opposition from the bar wnich the 
judge could not withstand. We believe that in the great 
mass of civil causes, jury trial, in its present form at least, 
might be dispensed withto the great advantage of the admin- 
ist ation of justice, and without involving our liberties in sud- 
denannihilation. If it were proposed to pass a law authorizing 
coroners to summon committees composed of blacksmiths, 
carpenters and lawyers to analyze the contents of the stomach 
of a deceased person suspected of having been poisoned, 
every one would at once say that there is no sense in such a 
measure, and that the person introducing such a measure is a 


fool. Equally absurd is it to summon twelve men from the 


. ° | ° o ° . . . 
tices Lawson and Keogh. Two men, having been charged | ordinary walks of life to sit as examiners of conflicting and 
with homicide, were acquitted ; whereupon the judge (Law- | variant testimony, and to decide complicated questions of 


son) was reported to have said: 
hearing such evidence, you can have arrived at such a conclu- 
sion? I must observe that in the whole course of my experi- 
ence I never witnessed a more distinct violation of the jurors’ 


‘*Is it possible that after | fact, mixed up with 
| none of them understand. 


| to the public. 
path than has taken place in this case. This may be strong | people take a different view of it, They remain distrustful of 


intricate principles of law which 
Such questions can be much bet- 
ter tried by trained professional experts, and with less expense 
But whilst this may be apparent to lawyers, the 
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surrendering the entire administration of justice into the 
hands of a particular profession. They prefer that the public 
at large should participate in those duties, and believe that 
confidence in the unbribed and impartial administration of 
justice, and the repose of society, require that juries should be 
the triers of the facts ina large class of cases; and hence they 
have incorporated into their state constitutions stringent 
declarations intended to protect the institution of trial 
by jury against judicial or legislative encroachment. This 
being the case, and the judge being sworn to support the con- 
stitution which contains these provisions, he can not, without 
a violation of his judicial oath, usurp the functions of the 
jury, any more than he can usurp those of the legislature ; 
and any attempt on the part of a judge unduly to influence 
juries, or by violent censure to break down their indepen- 
dence, deserves nothing less than impeachment. 





The Legal Aspects of the Louisiana Case. 

Mr. Justice Cooley has contributed to the April number of 
the Southern Law Review an able paper under the above 
caption, in which he considers, from a judicial standpoint, 
the recent troubles in Louisiana. This exposition of ‘the 
Louisiana case’’ is believed to be the clearest that has yet 
been put forth by any writer or speaker on thesubject. Begin- 
ning with the period when an unsuccessful candidate for gov- 
ernor was seated in that office by an injunction issued at mid- 
night by a federal district judge, he traces, step by step, the 
usurpation, and tells a plain, unvarnished tale of astate govern 
ment overthrown and subverted by the most astounding fraud 
and perjury, supported at every step by the military arm of 
the federal government. 

We have hitherto endeavored to avoid, in these columns, 
the discussion of any subject which might draw us into the 
domain of party politics. We fully recognize the impro- 
priety of a legal journal engaging in such discussions. But 
we can not bring ourselves to believe that this is in any 
proper sense a party question. Whether a federal district 
judge had jurisdiction to enjoin a person who claims to be 
governor of a state, from acting as such; whether the crea- 
tion of a certain board of election canvassers with certain 
extraordinary powers was or was not in contravention of the 
constitution of the state in which such board was created ; 
whether it was competent for the legislature of a state to pass 
an act taking away from future legislatures the right to judge 
of the election of their own members; whether the house of 
representatives of a state was, on a certain day, as an histori- 
cal fact and legal conclusion, duly and properly organized, 
according to the constitution of the state, and according to 
parliamentary law and usage ;—these are questions which, 
although they may be accidentally associated with party poli- 
tics, are /ega/ and not party questions. And we are equally 
clear that the usurpation of Kellogg and his co-conspirators, 
has been a continued attack upon republican institutions, 
and a continuing crime against all who dwell upon our shores, 
republicans or democrats, native or foreign, white or black. 
Mr. Justice Cooley protests against this being considered a 
party question in the following language : 


We have endeavored to consider this case from a purely legal and consti- 
tutional standpoint. It is unfortunate that it has been obscured, somewhat, 
by its supposed necessary connection with party politics. It has no such con- 





nection, It concerns the rights and liberties of all the people and all the 


states, and one party has the same interest in reproving the outrages as the 
other. It as far transcends in importance all mere party questions at this 
time, as the lite of a free state transcends in value the salaries of a few offices. 
The party which nominally gains by these wrongs, may be the one to actually 
suffer by the next, for which these furnish the precedents. But indeed no 
party in free government can possibly gain by the destruction of the liberties 
of any. It is like a great destruction by fire, in which the whole community 
must necessarily suffer Indeed, Kellogg and his associates belong to no 
party but that of themselves. A republican senate has indirectly condemned 
the Kellogg government by declining to admit to a seat a senator chosen by 
it. The house has repeated the condemnation, by ejecting the members re- 
turned by fraud in 1872. A committee, mainly of republicans, while declin- 
ing topass upon Kellogg's election, has unanimously censured the usurpa- 
tion of 1874. The leading lawyers among the republicans of both houses, 
have generally united in the opinion that the proceedings of the pretended 
state government, ever since 1872, find no support in the constitution or laws 
of the state. The best sentiment «f the republican press is to the same 
effect. Before this general sentiment the usurping judge abandoned his office 
in dismay, with the alternative presented to him of probable impeachment 
and removal by a republican Congress, if he should fail to resign. No man, 
therefore, can be accused of partisanship who unites his voice in the general 
condemnation, or who, for the sake of the perpetuity of free institutions 
threatened by such measures, and certain to be destroyed by their repetition, 
enters his protest as an American citizen against them. 

It would be impossible, in a short sketch, to make any 
summary of this admirable paper which would not greatly 
impair its force and inadequately 1epresent its real character. 


Its main conclusions, however, may be stated as follows : 


1. That the order of Hon. E. H. Durell, United States 
District Judge, by which he enjoined a governor-elect from 
acting, and by which he directed his marshal to take posses- 
sion of the state-house and to determine who should and who 
should not enter, was extra-judicial and void; and that the 
government established in pursuance of it, and supported by 
the troops of the United States, was a usurpation. Judge 
Cooley does not hesitate to declare that a parallel to this 
proceeding ‘‘ will be sought in vain in the history of the 
Anglo-Saxon race since parliamentary government was estab- 
lished.”’ 


2. That the provisions of the act establishing the state 
board of election canvassers, which made that board the 
judge of the election of members of the state legislature, 
and which provided further, that the persons declared elected 
by that board, ‘‘ and none other,’’ should be competent to 
organize the two houses respectively, was in direct violation 
of the provision of the constitution of Louisiana that each 
house shall be the judge of the qualifications, elections and 
returns of its own members (Tit. 2, art. 34), and that ‘‘ re- 
turns of all elections for members of the general assembly 
shall be made to the secretary of state ’’ [not to a canvassing 
board]. ‘Tit. 3, art. 46. It further appears that the drafts- 
man of this extraordinary bill knew that it was unconstitu- 
tional ; for he inserted in it a provision that ‘‘ nothing in this 
act shall be construed to conflict with article 34 of the con- 
stitution of this state.’’ 

3. “That the privilege guaranteed, as above shown, by arti- 
cle 34 of title 3, of the Louisiana constitution, is simply the 
affirmance of a right which every legislative body possesses, 
independently of any constitutional provision, of judging of 
the election of its own members. 

4. That this board proceeded without evidence and with- 
out a shadow of justification to set aside the returns of the 
local boards, and to seat members who were shown not to 
have been elected. 

5. That, notwithstanding the utmost resources of this 
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board of canvassers, sitting much of the time in secret session, 
and fertile in every resource of fraud, forgery and perjury, 
their labors left a conservative majority of five in the house 
of representatives, who were legally entitled to participate in 
its organization ; since the five members whose cases were re- 
turned by the board too doubtful to act upon, having been 
returned elected by the local boards, were prima facte en- 
tled to their seats and to participate in the organization of 
the house. 

6. That the house of representatives was, in the election 
of Speaker Wiltz and the other officers elected with him, on 
the 4th of January, duly and legally organized. 

7. That when Gen. De Trobriand’s soldiers entered the 
house with muskets and bayonets and forced these five mem- | 
bers therefrom, ‘‘ they were guilty of as high-handed an out- 
rage upon free institutions, and as glaring an invasion of re- 
presentative privileges as was Charles I., when, with like 
force, he attempted the arrest of the five members of the par- 
liament whose course displeased him.’’ 

This brings us to the culminating points of Judge Cooley’s | 
article, and we shall let him give his view of the nature and | 
magnitude of the outrage in his own language: | 





An act, like that of Gen. De Trobriand, wounds our institutions in their 
most vital and sensitive parts. 

1. It invades the immemorial privileges of the legislative body, and is in 
direct violation of its constitutional right to judge of the election and return | 


of its members. Nothing need be added here to what has already been said 
on that score. 

2. It violates the rights of the state by encroaching upon its authority, and 
overthrowing that department which most immediately represents the sover- 
eignty of its people. It is of no consequence that the governor invited it. 
The governor, in acting outside his constitutional power was no more to be 
regarded than any other individual, and all parties to whom he appealed were 
bound to know that he was inviting aid in support of usurpation. It is pre- 
cisely at this point that our institutions are most vulnerable. The proper 
boundary between national and state powers was agreed upon after long dis- 
cussion, with much difficulty, as the result of a compromise, and it has been 
found so satisfactory that we have willingly endured a most destructive war 
in its defence. The cost of that war has been expended in vain if at its con- 
clusion we propose to treat that boundary as a shadowy line which none need 
regard. The only safety to our institutions consists in standing by their fund- 
amental principles, of which the just division of local and general powers is, 
by the constitution, made first and most prominent. 

3. But nothing can exceed in immediate danger the employment of the 
military to coerce the civil authority. Upon this subject Anglo-Saxon people 
have always been justly sensitive. They showed it by the petition of right, in 
which Charles I. was compelled to assent that soldiers should not be quar- 
tered upon the subject, and that commissions for proceeding by martial law 
should be revoked. ‘They showed it in the declaration against a standing 
army in the bill of rights, upon the basis of which was settled the revolution 
of 1688. The people of Boston showed it when, in 1770, they drove the 
royal soldiers out of the towr. The federal constitution and the constitution 
of every state in the Union contain provisions referable to the same well- 
founded jealousy. The Parliament of Great Britian will make provision for 
the government of the army only from year to year, in order that at all times 
it may be subject to parliamentary control, and that no ambitious executive 
may be enabled to employ it against the constitution. British statutes make 
careful provision against the interference of soldiers in elections, and these 
have their origin in a belief that military ideas are, to a large extent, antagon 
istic to those upon which civil government must be administered. Is this be- 
hef an idle prejudice? Let the case of Louisiana answer. In that state an 
eminent military commander, upon the heels of the late military settlement 
of contested seats in the legislature, and while the people were justly excited 
and indignant, gravely and seriously proposed that by act of Congress or 
proclamation of the President, they should be turned over to him for trial as 
outlaws by military commission! Was this the proposal of one who revered 
the constitution and proposed to obey it? And w*at shall we say of the mil- 
itary secretary of war, who could immediately telegraph his thorough appro- 
val of this officer's course ? Such a policy would be ¢horough indeed, begin- 





ning with the thorough destruction of the constitution, and ending, we know 





not in what sea of bloodshed, or after what reign of anarchy. Lord Stafford 
once advocated a like policy of thorough, anda long and bloody civil war, 
eventuating in revolution, was the result. 


On a review of the whole proceedings we are ata loss to discover more 
than one ground on which they can be defended. That is, that the state, 
having been conquered in the field, its government has fallen to the camp fol- 
lowers as the booty of war. On this ground, and this alone, Durell and De 
Trobriand may both be justified ! 

These sentiments would have been worthy of Lord Coke 
himself. They are the earnest words of a great constitutional 
lawyer, uttered with a sincere concern for the safety of our 
institutions, without partisan malice, but not without a just 
indignation at the wrongs he recapitulates. 





The Chicago Contempt Case. 


The Criminal Court of Cook County, Illinois, has recently 
had before it a very important proceeding for contempt, in 
the case of The People v. Wilbur F. Story, editor of the 
Chicago Times, a widely-circulated but disreputable daily 
newspaper. The grand jury of that court having returned 
four indictments against Mr. Story, three for libel and one 
for publishing an indecent newspaper, he began through his 
journal a series of calumnious attacks upon the members of 
that body, of which the following are specimens: 

This action on the part of the grand jury and the state's attorney, [referring 
to the indictments] is not in the interest of justice or decency, dué¢ wholly in 
tne interest of the rascally elements that control the city and county. Every 
indictment returned by the grand jury last week against the editor of the 
Times, was a mean, pitiful attempt at revenge, for his effort to invite attention 
to the true character of men into whose hands has fallen the control ef local 
The Times accepts these indictments as such mean and pitiful at- 
It accepts them 
as such, and herewith gives notice to the state’s attorney, and all others whose 
interest this attempt at private vengence is directed, that it proposes to carry the 
battle to the end. 


affairs. 
tempt to secure revenge for the expose of official iniquity. 


And again on a subsequent day: 


The result of the trial of this man proves what the Times has asserted, to- 
wit: That no man having money has been sent to Joliet, from the Criminal 
Court of Cook County. Just so soon as a grand jury of honorable men can 
be gotten together, and can be allowed to investigate the abuses under the 
guidance of some lawyer, appointed temporarily by some judge whose inte- 
grity—of judge and lawyer— are above suspicion, then will the Times, in the 
name of an outraged community, demand an investigation of this latest de- 
velopment of the peculiar practices of our criminal court. 


And again on a subsequent day : 


Especially strong in the belief of the public in the virtue, the integrity, the 
purity of the men composing the grand jury, which has just returned an in- 
dictment against a city newspaper for publishing ‘ obscene’ matter. The men 
who have done this are themselves immaculate. Their social relations are of 
the highest, and their private lives are of the purest. It is only necessary to 
mention a few names in order to demonstrate their standing. They are 
“ Fred."’ Erby, “ Ab.”” Price, B. R. Chambers, W. H. Watchtel, William Man- 
chester, Frank Sherman,‘‘Jim’’ Brown, Walter Williams and James Fitzgerald. 
Not one of these gentlemen but has a record of the most lofty character. Not 
one of them is a common drunkard. Not one of them is a“ sport"’ or a bum- 
mer. Not one of them has a bastardy case on his hands. Not one of them 
keeps a one-third interest in a notorious prostitute; and not one of them is a 
notorious companion of abandoned women and a regular frequenter of broth- 
els. * * * Such being the character of the grand jury now in session, its 
indictments must necessarily carry weight. 


And again : 

The state's attorney is determined to tolerate the exposure of no crime, if 
he has to put every male strumpet in Chicago on a grand jury to secure the 
punishment of the offender. 

And still another : 


It is a fact scarcely worthy of note that a dozen or more members of the 
present grand jury, who are zof bummers and notorious male strumpets, 
are personal friends and “‘ cronies’ of the managing editor of The Tribune, 
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who is also wonderfully noted as zo¢ being a bummer and a male strumpet. 
Is this grand jury a Tribune grand jury? It looks like it. 

And another : 

But that was before office-holding knavery found out that the grand jury 
could be converted from an agency for the punishment of offenders into an 
agency for shielding them against exposure. 

And yet another : 

How to make a free press a terror to evil doers. Get a grand jury to indict 
the editor that exposes them. 

That these outrageous attacks upon the character of indi- 
vidual members of the grand jury, were in the highest degree 
calculated to obstruct the administration of justice, seems to 
us beyond question. No grand jury could be impaneled 
that would indict persons connected with the press, if to do 
so would expose them to such scurrilous libels. The result 
would be that the courts of justice would find themselves com- 
pletely bullied by a corrupt, scurrilous and indecent press, 
which might proceed with impunity, so far as the fear of 
criminal punishment is concerned, to blacken and besmear 
the reputation of the most virtuous citizens, or to corrupt the 
public morals with a limitless flood of obscene literature. 


His honor, Judge Williams, who presided in the court in 
question, was of this opinion. After a full and patient hear 
ing, he delivered a written judgment, in which he reviews 
the authorities on the subject at great length, and concludes 
that this isan acfua/ and not a constructive contempt, because 
its immediate and necessary effect is to obstiuct the adminis- 
tration of public justice. For the opinion itself we refer our 
readers to the Chicago Legal News, for April 3, where it is 
published in full. The following is a brief summary of the 
points ruled : 


The power to punish for contempt, is inherent in every court, and not derived 
~ from statute. Itis the power of self-defence, and without it courts could not 
resist aggression. It includes all acts tencing to impede, embarrass or obstruct 
courts in the due administration of justice. All such acts are regarded in law 
as done in the presence of the judge, and are acfua/ contempts. ‘The posi- 
tion that courts can only punish as contempts, acts done in the court-room, 
is supported by no authority, English or American. What is a contempt is to 
be determined with reference to the tendency of the act to obstruct the due 
administration of justice, and not by reference to the place in which it is done. 
Constructive attempts are zof all those committed out of the view of the judge. 
An act which has no tendency to obstruct justice, but only to wound the feel- 
ings or offend the personal dignity of the judge is,at most, only a constructive 
contempt. A grand jury is a part of a criminal court, and while in session, 
engaged in the discharge of its official duties, is entitled to its protection. An 
editor of a widely-circulated daily paper, making in it vindictive and virulent 
attacks upon the personal character of grand jurors, for thei: action in indicting 
him,which attacks he knows will be read by them, while the grand jury is still in 
session, is guilty of conduct tending to obstruct justice. Such acts tend not 
only to obstruct justice by improperly influencing the conduct of the existing 
grand jury, but of the petit jurors then sitting in court,and who might be 
called upon to try the indictments pending against such editor. Such con- 
tempts are acfua/, not constructive. Editors have the same, and no greater 
rights, and are subject to the same responsibilities, as other citizens. 


The learned Judge concluded by sentencing Mr. Story to 
ten days’ imprisonment in the county jail. This sentence 
would have been executed, but for the fact that Judge 
McAllister of the supreme court granted a supersedeas, which 
postpones the final decision until the September term of that 
tribunal. ; 

This sentence seems to us extremely lenient, considering 
the nature of the offence committed. Unless there is a stat- 


the English Common Pleas, recently sentenced an offender 
to a year’s imprisonment, in a much less aggravated case, 

The more reputable journals of Chicago have, singularly 
enough, taken up the cudgel for Story. All the morning 
papers of that city joined in denouncing the decision 
of Judge Williams as a judicial outrage. The Tribune 
said : 

Judge Williams forgets that recently in New York, three judges were per- 
sistently attacked and pursued to impeachment by journals of that city, and 
that one of them died of shame and remorse. In the case of Story, however, 
it does not appear that the administration of justice has been impeded 
one iota. 

This language contains a covert and malignant threat, and 
of itself foreshadows the dangers which may overtake an in- 
dependent judiciary, through the influence of our unbridled 
libellous and bullying press. The Tribune forgets that the three 
New York Judges were corrupt judges, who had fattencd on 
great and corrupt railroad rings ; whereas neither the honesty 
nor ability of Judge Williams is questioned. 

It is stated that the Illinois Legislature has, since this de- 
cision, been appealed to pass a law limiting the power of judges 
to punish for contempts, to those committed in the presence 
of the court while in session, and those which forcibly ob- 
struct its process. There is no sense whatever in such a 
distinction between what are called actnal and what are 
constructive contempts. The true distinction is, is or Is not 
the act one which necessarily obstructs the administration of 
justice? Thus a lawyer may insult a judge on the bench 
and grealty wound his feelings, and thereby render himself 
ungestionably amenable to punishment for contempt; and 
yet he commits an act far less injurious to the fearless and im- 
partial administration of justice than that of the editor of a 
widely-circulated journal, who systematically libels and vili- 
fies the members of a grand jury. If any legislation on this 
subject is necessary, it should regulate the proceeding so as 
to secure due fairness and deliberation; it should provide 
for a review of the proceeding in the proper appellate tribu- 
nal ; and, above all, where the contempt consi-ts in an insult 
to the judge himself, it should provide for a trial of the mat- 
ter before another judge—since it is scandalous that a judge 
should be compelled to sit in his own case. 


On questions of this kind the Maton generally has views 
that are worth listening to, and we commend to the attention 
of our readers the following observations, which we take 
from an editorial in that journal referring to this case : 


Several of the states, and the United States itself, have passed statutes to 
limit the power, which, in its original and common-law form, is not only sum- 
mary but absolutely without limits; that is to say, a judge might imprison, 
fine, and, for all we know, torture a person guilty of contempt, he being at the 
same time the sole judge of what contempt was. In other words it was a 
relic, one of the last, of the purely arbitrary power lodged in the courts as 
representatives of the sovereign. Now, in modern times it has been generally 
felt that this jurisdiction was too babarous and comprehensive for civilized 
life, and an attempt has been made to distinguish between actual contempt of 
court—i.e., acts or words tending to impede, hinder, or embarrass the admin- 
istration of justice — and constructive contempt —#.e., acts or words tending 
not to impede the administration of justice, but such as are by a mere fiction 
construed by the courts into contempt. To this distinction there can be no 
sort of objection, provided it is carried out logically and rationally. But it is 
not carried out in that way. In most of the statutes which have been passed 
on the subject, the reformers have proceeded on a clumsy theory, that the na- 





utory limit to the punishment which a court may award in 
such cases, it would seem that it ought not to be less than | 
three months in such a case as this, Mr, Justice Denman, of | 


ture of the offence depends on the place where it is committed; and in the 


| proposed Illinois statute, as given by the papers, we accordingly find that the 


power is to be confined to matters occurring in the presence of the court. 
This distinction js, however, almost utterly baseless, To take a very common 
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case : it is essentially the same kind of offence for a witness to refuse to answer 
a question put to him on the stand, as to run away on hearing that an officer 
has come to summon him. In fact, so far as refusals to obey a process of court 
go, the only question can be whether the refusal was made,not in the presence, 
but within the jurisdiction of the court. With regard toanother common class 
of offences, those which consist of scurility and abuse, or defiance of the judges, 
jurors, or other officers, the question is one of degree, but has little to do with 
locality. If a party toa cause in court threatens a witness with words or 
gestures, it is a clear case of contempt; but is it any less so if a newspaper, 
day after day, threatens, intimidates, maligns, and accuses out of court? Yet, 
if the distinction between what is done in the presence of the court and out of 
its presence were correct, one would be contempt, and the other merely con- 
tempt by construction of law. 

It should be borne in mind, also, that it is only by a very loose usage that 
the power of a court to compel obedience to its process, can be brought under 
the right to punish for contempt at all. The power to compel a witness to attend 
and answer questions is nothing more than the natural exercise of the normal 
jurisdiction of a court, and it would be almost as logical to speak of a decree 
for the specific performance of a contract, or an injunction, as coming under 
the right to punish for contempt, as it is in the case we are considering. Ev- 
ery court must have power to make its authority felt ; but this is very different 
from cases in which an attempt is made to impede the administration of justice 
in indirect ways. One of these indirect attempts was made not long ago in 
this city by Tweed’s lawyers, who did not by any means attempt to impede 
the process of court, but did try to bring the impartiality of the presiding 
judge into question in an irregular way. Now, if this had been done, not in 
court, but by publication in a newspaper, or two or three newspapers, would 
the offence have been less or greater? Unquestionably greater. Yet, if we 
adopt the distinction of locality, the latter would merely have been a “ con- 
structive '’ contempt. 

The true distinction between actual contempt and constructive contempt 
we should take to be rather indicated by the nature of the acts or words, their 
intent, and their probable effect, than by the place were they are committed 
or spoken. To hold a newspaper in contempt, for instance, for publishing 
articles complaining of actual delay in the business of the courts, or criticising 
in a temperate or even indignant manner real abuses in the administration of 
justice, would clearly be an attempt at introducing ‘‘ cons:ruction,”’ not he- 
cause the newspaper was published out of the actual presence of the court, 
but because such criticism has not the object or the result of impeding 
justice, but rather of advancing it. 

Besides this distinction, another thing that should be taken into considera- 
tion is that the feeling excited in the press by contempt proceedings is chiefly 
due to their summary character, and, above all, to the fact that the judge is 
“judge in his own cause.”" There may be cases in which this is unavoidable, 
but the difficulty could be frequently obviated by a provision that cases may 
be sent to another court for trial—which is actually, we believe, the practice in 
France in the case of insults to judges. As a matter of fact, this end seems to 
be reached in Illinois in a roundabout way through a supersedeas., 

The New York Herald sums up our sentiments on this 
question, when it says: 

We cling to this wholesome rule—that an editor who libels a citizen should 
be punished ; that when he outrages the law he should be subject to its pen- 
alties, and that there is no cant more pernicious and absurd than what we 
constantly hear about the “liberty of the press.’ The press does not want 
“ liberty,’ but justice, and editors who ask for any special privileges or immu- 
nities are simply beggars, who claim what they do not deserve. 








Ejectment—Limitation—Marital Rights of Wife in 
Indiana. 


AMANDA W. BOWEN v. CYPRIAN PRESTON AND MARY 
H. PRESTON. 


Supreme Court of Indiana, March 18, 1875. 


Hon. SAMUEL H. Buskirk, Chief Justice. 
“« JoHN PETTIT, 

‘ ANDREW L. OSBORNE, 

‘ ALEXANDER C, DOWNEY, 

‘« JAMES L. WORDEN, 


Judges. 


Action by A. B., widow of S. B., against P. for the undivided one-sixth 
of three blocks of ground in the city of Evansville. It appeared in evidence that the 
lands in controversy were cenveyed by patent from the U.S. to M., against whom S. & 
B. and W. B. recovered judgment, sued out execution and had the property in contro- 








versy sold, and became the purchasers, and received a sheriff's deed to the same 
jointly in 1822; that in 1825 by a deed purporting to convey the whole interest, W. B. 
conveyed the premises in controversy to R. M. & G., under whom P, claims; that 
they immediately took possession under the deed, and that they and those claiming un- 
der them, including P., have been in the quiet and undisturbed possession of the same 
ever since claiming the same by a hostile title against the world. A. B. was married to 
S. B. in 1822, and he died in November, 18:33. And this suit was brought in 1872. By 
an act of the legislature which took effect in May, 1853, dower was abolished. By the 
same act the interest of a widow in the lands of her husband was enlarged to that ef a 
fee. Held,1. That the adverse possession of P and those under whom he claimed, 
ripened into a perfect title at the end of twenty years. 2. That P. thereby became 
seized of an indefeasible estate in fee in the premises, as much entitled to protection, 
and as free from legislative interference as if the premises had been conveyed to him by 
deed. 3. That as the husband was not seized of the premises at his death, the widow 
did not take as heir, and therefore the statute of limitations did not begin to run against 
her till the death of the husband (citing several cases). 4. But that it is firmly settled in 
Indiana under the law of descents, that where the husband parted with his title to the 
land before the passage of the law of descents in 1853, and died afterwards, the widow 
takes nothing (1.) Because dower is abolished by the act (2.) Because so much of the 
act as enlarges the interest of the wife after the interests of the third parties have ac- 
crued, is, as to such third parties, unconstitutional and void (citing many authorities 
and criticising but following them). 5. That there was no error in the ruling of the cir- 
cuit court in refusing to let the deed of W. B. to M. R. and G., be read in evidence to 
avoid the bar of the statute by showing tendency in common, as the deed tended to 
show the reverse. 


A. P. Hovey, G. V. Menzes, W. F. Parrett and Luke Wood, 
for appellants; Asa Jglehart & Fohn E. Iglehart, for the ap- 
pellees. 


Buskirk, Ch. J., delivered the opinion of the court. 


This was an action by the appellant against the appellees to re- 
cover the possession of one-sixth of blocks seventeen, nineteen 
and twenty, in the city of Evansville. The defendants answered 
by the general denial. There was a trial by jury resulting ina 
verdict for the defendants. The causes assigned for new trial 
are: 1. The verdict is contrary to the evidence. 2. The verdict 
is contrary to law. 3. The court erred in giving instructions for 
the defendants numbered 1, 2, 3, 5,6,9 and 12. 4 For refusing 
to give instructions asked for by the plaintiff, marked C, F, G. 
and H. 5. Refusing to permit the plaintiff to read in evidence 
the copy of the deed from William R Bowen and wife to Stewart 
Mollin, John Rankin and Alexander Gallop. The error assigned 
is based upon the action of the court in overruling the motion for 
anewtrial. The third, fourth and fifth reasons for a new trial are 
relied upon, in argument, to reverse the judgment. 


A brief statement of the case will aid in understanding the in- 
structions given and those refused. 


On the 6th day of April, 1816, the government issued to Hugh 
McGary a patent for fractional section 30, township 6, range 10 
west. In June, 1821, John Harrison, for the use of William R. 
and Samuel S. Bowen, recovered, in the Vanderburgh Circuit 
Court, a judgment against the said Hugh McGary for the sum of 
seventy-seven dollars and eighty-six cents. At the same term of 
court, William R. and Samuel S. Bowen obtained in said court a 
judgment against the said McGary for the sum of six hundred 
and forty-seven dollars and nine and one-half cents. At the 
same term of said court the said Bowens recovered another judg- 
ment against the said McGary for the sum of fifty-eight dollars 
and twenty-one cents. On the 28th day of June, 1821, executions 
were issued upon all of the above-named judgments, for the prin- 
cipal, interest and costs thereof, and were placed in the hands of 
the sheriff, who levied upon the lands in dispute, and, by inquisi- 
tion of twelve men, ascertained the value thereof and reported 
his doings thereon. On the 8th day of August, 1821, venditionz 
exponas were issued on said judgments to the said sheriff, who by 
virtue thereof, on the 3d day of December, 1821, sold said lands 
to the said William R. and Samuel S. Bowen for one half the ap- 
praised value, and on said day executed to the said Bowens a 
deed therefor. The appellant was married to Samuel S. Bowen 
on the 6th day of September, 1821, and lived with him as his wife 
until his death, which occurred on the 2d day of November, 1853. 
On the 3d day of March, 1821, the said Hugh McGary executed a 
deed to Jonathan Anthony for the land in controversy; but 








252 


CENTRAL LAW JOURNAL. 





[Vol. 2, No. 16. 





Thomas J. Doyns claiming under such deed, was by an action of 
ejectment brought by Mollin, Rankin and Gallop, evicted of the 
premises in controversy, on the 18th day of March, 1841. It was 
agreed by the parties, in open court, that the defendants claiming 
under Stewart Mollin, John Rankin and Alexander Gallop have 
been in the quiet and undisturbed possession of the premises in 
controversy since May 2d, 1825, claiming the same by hostile 
title. 

The appellant offered to read in evidence a deed from William 
R. Bowen and wife, to Mollin, Rankin and Gallop, for the prem- 
ises in controversy, dated May 1gth, 1825, but the evidence was, 
upon the objection of the appellees, excluded. It thus appears 
that both parties claim title under and through Hugh McGary. 


The appellant claims that her husband, Samuel S. Bowen, by 
virtue of the sheriff's deed, became seized of one undivided half 
of the lands in controversy, and that her husband having been 
seized during marriage in fee simple, and she not having joined 
with him in the conveyance of such lands, she is entitled to one- 
sixth part thereof by virtue of her marital rights. 


The twelfth instruction given by the court at the request of the 
appellees and those designated as “ F.,” “G.” and “ H.,” asked 
by the appellant and refused by the court, present the most im- 
portant question in the case. The 12th instruction is as follows: 
“If the jury believe, from the evidence, that the defendants, and 
those under whom they claim, have been in the actual adverse, 
notorious and hostile possession of the premises in controversy 
since 1825, the plaintiff is barred, and you should find for the de- 
fendants.” 


Instructions “‘ F.,” ‘‘G.”’ and ‘“‘ H.” are as follows: ‘‘ F. Ifthe 
jury find, from the evidence, that the plaintiff, Amanda W. Bow- 
en, was the wife of Samuel Bowen in November, 1853, and 
said Samuel Bowen died intestate, after the 6th day of May, 
1852, leaving her as his widow without having conveyed ‘he land 
by a deed, or instrument in which she joined, they will find that 
she, as such widow, is entitled to one full third part in fee simple 
of the interest which said Samuel Bowen had and held in and to 
the premises described in the plaintiff's complaint during his 
coverture with said Amanda.” 

““G. If the jury find, from the evidence, that Samuel Bowen 
became seized in fee simple of the undivided one-half of the 
premises in controversy in 1821, by the deed from Alanson War- 
ner, sheriff of Vanderburgh county, to William and Samuel 
Bowen, and if they further find that said Samuel Bowen died 
intestate in November, 1853, having never conveyed his interest 
in said land, and that said plaintiff was, at the time of his death, 
his lawful wife, then the plaintiff is entitled to the full one-third 
part of his interest to said real estate in fee simple, being the one- 
sixth part of the real estate mentioned and described in the plain- 
tiff’s complaint.” 

“H. The jury can not find against the plaintiff upon the stat- 
ute of limitations, unless they find that her husband, Samuel 
Bowen, departed this life twenty years before the commencement 
of this suit.” 

The question presented by the instructions given, and those re- 
fused, is one of very great importance and has received very care- 
ful and thoughtful corfsideration. The case has long been under 
examination and advisement. The learned counsel have recently, 
at the request of the court, submitted additional briefs. 

[The learned judge here disposed of a question relating to the 
validity of the bill of exceptions, and then proceeded as fol- 
lows] : 

We proceed to summarize the facts: Hugh McGary became 
the owner of the land in dispute in 1816, deriving his title from 
the government. In 1821, William R. and Samuel C. Bowen be- 
came the owners by purchase at sheriff's sale, on judgments 


against McGary. In 1825, Rankin, Mollin and Gallop took pos- 
session of the premises, and they and their grantees have contin- 





uously held the adverse and exclusive possession of the same 


down to the commencement of this action. The statute of limita- 
tions commenced to run, in 1825, against Samuel C. Bowen, and 
in 1845 it became a complete bar asto him. Samuel C. Bowen 
departed his life in 1853, after the statute of 1852 had taken effect. 
It is claimed by counsel for appellees that the appellant takes as 
the heir of her husband and that whatever barred him would bar 
her. We concede the law to be that whatever bars the ancestor 
bars his heir; but it is very obvious that the appellant did not 
take any estate as the heir of her husband, for the plain reason 
that he did not die seized of the land in dispute. If the appellant 
is entitled to any estate in such lands, she acquires it not as heir 
of her husband, but by virtue of her marital rights under section 
27 of the statute of descents. The widow takes as the heir of her 
husband, when the husband dies seized of the lands. The widow 
takes by virtue of her marital rights, under section 27, when the 
husband was seized in fee during the marriage, and died disseized, 
and she did not join in the conveyance. This question was very 
fully considered and elaborated by Worden, J., in delivering the 
opinion of the court in May v. Fletcher, 40 Ind. 575. We do not 
deem it necessary to re-examine the question or review or cite the 
authorities bearing upon it. When Rankin, Mollin and Gallop 
took possession, and when their title became perfect as against 
Samuel C. Bowen, by disseizin, the appellant had an inchoate 
right of dower; but when her husband died, the legislature had 
abolished dower, and had substituted therefor an estate in fee 
simple. It is firmly settled that the law in force, at the death of 
the husband, when the inchoate claims of the wife became con- 
summate, is the measure of the rights. Ostrander v. Spickard, 8 
Bikf. 227; Matlock v. Matlock, 5 Ind. 403; Whitsell v. Mills, 6 
Ind. 229; Hendrickson v. Hendrickson, 7 Ind. 13; Noell v. Ew- 
ing, 9 Ind. 37; The Junction R. R. Co. v. Harris, g Ind. 186; 
Fletcher v. Holmes, 32 Ind. 535; May v. Fletcher, 40 Ind. 575. 


As we have seen, Samuel C. Bowen died while the statute of 
1852 was in force. That statute abolished dower, and conse- 
quently his widow was not entitled to dower. That statute gave 
the widow one-third in fee, as the heir of her husband, of all 
lands of which he died seized, and one-third in fee of all lands of 
which he may have been seized in fee simple, at any time during 
the coverture, and of which he died disseized or which he had 
conveyed, and in the conveyance of which she did not join 
Samuel C. Bowen was seized of the lands in dispute during the 
coverture, and was disseized of the lands in 1845; and so, when 
the statute of 1852 took effect, he had been barred of all interest. 
in the lands. The question is therefore presented whether the 
appellant is entitled to one-third in fee of such lands. The ques- 
tion is not a new one in this court, but has been involved, con- 
sidered and decided in many cases where the husband had been 
seized during the coverture, and had conveyed without his wife 
joining in the conveyance ; but the precise question presented for 
our decision is, whether the widow takes one-third in fee in a case 
like the present, where the husband was barred by the statute of 
limitations before the taking effect of the statute of 1852. 


This leads us to enquire whether a title acquired by twenty 
years’ adverse possession is as perfect and indefeasible as one ac- 
quired by deed of conveyance, and whether such title is as much 
entitled to protection, and is as free from the power of legislative 
interference, as one acquired by deed. A concise and accurate 
statement of the law upon this point is made by Mr. Washburn in 
his work on real property, vol. 3, p. 145, 3d ed., side p. 514, 
where he states the law upon this point, in the language of the 
court, by a quotation from the opinion of the court in School Dis- 
trict v. Benson, 31 Maine, 384-385. Mr. Justice Wells, in deliver- 
ing the opinion of the court in that case, says: ‘A legal title is 
equally valid when once acquired, whether it be by a disseizin or 
by deed; it vests the fee simple, although the modes of proof, 
when adduced to establish it, may differ. Nor is a judgment at 
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law necessary to perfect a title by disseizin any more than one by 
deed. In either case, where the title is in controversy, it is to be 
shown by legal proof, and a continued disseizin for twenty years 
is as effectual for that purpose as a deed duly executed The title 
is created by the existence of the facts, and not by the exhibition 
of them in evidence. An open, notorious, exclusive and adverse 
possession for twenty years would operate to convey a complete 
title to the plaintiffs, as much so as any written conveyance. And 
such title is not only an interest in the land, but it is one of the 
highest character, the absolute dominion over it, and the appro- 
priate mode of conveying by deed" See cases cited in note 1 to 
section 48, p. 146, 3d ed 

According to the foregoing authority, Rankin, Mollen and Gal- 
lop acquried in 1845, by desseizin as against Samuel C. Bowen, 
the same title which they would have acquired by a conveyance 
from him without his wife joining therein. 

If the legislature of 1852 had not abolished dower, the appell nt 
would have been entitled to dower in such premises. For it is 
well settled in accordance with sound principles, and the manifest 
justice of the case, that an adverse occupation of the premises 
during the life of the husband will not affect the rights of the 
widow. She can not be prejudiced by the laches of her husband, 
in this particular, and the statute does not begin to run against her 
claim for dower until after his death. Scribner on Dower, vol. 2, 
page 542 sec 28; May v. Fletcher, 40 Ind. 575. So if Rankin, 
Mollin and Gallop had acquired title by a deed from Bowen, his 
wife not joining with him, she would have been entitled to dower 
if the statute of 1852 had not abolished dower. But dower 
having been abolished and a fee substituted, the question here is, 
had the legislature the power to vest in the widow one-third in fee 
of the lands, the title to which was vested in Rankin, Mollen and 
Gallop at the time when the statute of 1852 took effect ? 

In Noel v. Ewing, g Ind. 37, it was held that the act of 1852 
abolished dower, and substituted a fee in the widow, in a case where 
the husband and wife married and acquired real estate before, and 
the husband died after the taking effect of the act, seized of the 
lands. 

In Strong v. Clerm, 12 Ind. 37, this court adhered to the ruling 
in Noel v Ewing, supra, upon this point, and went further, hold- 
ing that where the marriage and seizin, as well as the conveyance 
by the husband, occurred before the taking effect of the act, and 
the death of the husband after, the widow took nothing, dower 
being abolished, and the law declaring the estate of the wife after 
the title of the purchaser had accrued being unconstitutional. 
This was based upon the ground that the title having vested in the 
purchaser prior to the taking effect of the act, the legislature could 
not divest his title to one-third of the estate, and vest it in the 
widow. Perkins, J., speaking for the court, says: ‘‘ Here, then, 
we have this case., In 1844 the husband owned the land in question. 
The entire fee was in him. He sold and conveyed that entire fee 
to the purchaser. That fee was then ineumbered by the right of 
the wite to use one-third of the land for the period that she might 
out-live her husband, and nothing more. It was a mere contin- 
gency. If she deceased before her husband, that the entire fee 
remained in the purchaser, unincumbered. Subsequently to this 
sale and purchase, the legislature enact that one-third of the fee so 
purchased, paid for and vested in the purchaser, shall be divested 
out of him, and vested in the widow of the deceased grantor. And 
the question is, can the law be made to thus operate? It would 
seem that proposition was too plain for argument. Such a law takes 
the property of one person and vests it in another. It divests ves- 
ted rights. It impairs the obligat:on of the contract of sale and 
purchase. It is plainly in conflict with the constitution, and, so 
far as it operates as above stated, is void.” The ruling in the 
above case has been followed and adhered to in the following 
cases: Logan v. Walton, 12 Ind. 639; Giles v. Gullion, 13 Ind, 
487 ; Franty v. Hanno, Id. 507 ; Strong v. Dennis, Id. 514; Talbott 





v. Armstrong, 14 Ind. 254; Boone v. Tipton, 15 Ind. 270; Gaines 
v. Walker, 16 Ind. 361; Harding v. The Third Presbyterian 
Church, 20 Ind 71; Gadbreath v. Gray, Id. 290; Morton v. Noble, 
22 Ind. 160; Haum v. Meyers, 29 Ind. 469; Fletcher v. Holmes, 
22 Ind 574. 

In Haum v. Meyers, supra, this court was asked to overrule 
the case of Strong v. Clerm, sufra, and all the cases following it ; 
but the court refused to entertain the proposition, because it had 
become a rule of property and ought not then be disturbed. 


There is amuch stronger reason now why it should not be over- 
ruled. The writer of this opinion concurs with his brethren that 
we should adhere to such ruling, though he is thoroughly satisfied 
ihat such ruling was radically wrong, unsound in principle, and 
pernicious in its consequences ; but to overrule it now would not 
repair the evil it produced, and would unsettle titles. 


Counsel for the appellants rely upon the cases of Noel v. Ewing, 
g Ind. 37,; Morton v. Noble, 22 Ind. 160; Fletcher v. Holmes 
22 Ind. 497 ; May v. Fletcher, 40 Ind. 575. But in all of the above 
cases the fee simple title was in the husband at the time the stat- 
ute of descents took effect, and they are therefore clearly distin- 
zuishable from the case of Strong v. Clerm, and the subsequent 
cases adhering to such ruling. 

We are of opinion that the court committed no error in giving, 
and refusing to give the instructions hereinbefore set out. 

It is also insisted by counsel for the appellant, that the court erred 
in excluding from the jury a deed from William R. Bowen and 
wife for the land in question, dated oth of May, 1825, to Rankin, 
Mollin and Gallop. It is claimed that the deed was admissible 
for the purpose of showing that Rankin, Mollin and Gallop de- 
rived their title from William R. Bowen who was a joint owner 
with Samuel C. Bowen, and that such persons held the possession 
of said premises as tenants in common with Samuel C. Bowen, 
and that consequently the statute of limitations did not run against 
Samuel C. Bowen. The law is thus stated by Preston: ‘It is 
also a rule of law, that the seizin of one joint tenant is the seiz- 
in of his companions, as well as of himself. The same rule is 
applied to co-partners and tenants incommon. The possession of 
one of them is constructively the possession of all ; and hence it 
seems to follow that possession or seizure of one will be the seiz- 
ure of the others, as against all strangers, and the possession of 
one will constructively be held for the benefit of himself and of his 
companion. To disseize his companions, there must be an actual 
ouster, or there must be such acts as are constructively equivalent 
to an ouster, as the denial of right to the rent of any part, 
or the possession of any part, of the land, or an exclusive 
possession for a long time, so as to afiord the presumption of 
a disseizin.”” See Manchester v. Doddridge, 3 1nd. 60; Jenkins 
v. Dalton, 27 Ini. 78. 

‘“‘ It was agreed by the parties in open court, that the defendants 
claiming under Stewart Mollin, John Rankin and Alexander 
Gallop, have been in the quiet and undisturbed possession of the 
premises in controversy, since May the 2nd, 1825, claiming the 
same by hostile title." Now, conceding without deciding that con- 
veyance from Wm. R. Bowen and wife, to Rankin, Mollin and 
Gallop, constituted them tenants in common with Samuel C. Bow- 
en, the admission made upon the trial before the deed in question 
was offered in evidence, conclusively shows that the possession of 
R.nkin, Mollin and Gallop and those claiming under them, had 
been exclusive and hostile to the said Samuel C. Bowen and all 
the world from the 2nd day of May, 1825, down to the commence- 
ment of the action, which was on the gth day of July, 1872, a pe- 
riod of about 40 years Under such admission, the presumption 
of a disseizin could not be overcome by proof that Rankin, Mol- 
lin and Gallop derived their title from William R. Bowen. The 
deed is in the record, and from it it appears that William R Bowen 
and wife assumed to, and as far as they had the power, did con- 
vey the entire estate in, and title to, the land in controversy. This 
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would rather tend to weaken than strengthen the presumption that 
the parties were holding as tenants in common with Samuel C. 
Bowen. Construinz the admission and the deed together, we can- 
not conceive how the appellant was injured by the exclusion of 
such deed. 

There are other questions discussed by counsel, but as the con- 
clusion which we have reached on the principal question is decisive 
against the right of the appellant to recover in this action, no use 
ful purpose would be accomplished by considering and deciding 
them. 


The judgment is affirmed, with costs. 





Obstructing Navigable Rivers by Booms for Saw- 
logs—Negligence by Pilots. 


SAMUEL ATLEE, APPELLANT v. THE NORTHWESTERN 
UNION PACKET COMPANY. 


Supreme Court of the United States, No. 295,— October Term, 1874, 


1. Obstructing Navigation by Means of Booms.—A pier erected in the navi- 
gable water of the Mississippi river for the sole use of the riparian owner, as part of a 
boom for saw-logs, without license or authority of any kind, except such as may arise 
from his ownership of the adjacent shore, is an unlawful structure, and the owner is 
liable for the sinking of a barge run against it in the night. 





2. Wharves, Piers, etc.—Such a structure differs very materially from 
wharves, piers, and others of like character made to facilitate and aid navigation, and 
generally regulated by city or town ordinances, or by statutes of the state, or other 
competent authorities. 





3. Piers of Railroad Bridges.—They also have a very different standing 
in the courts from piers built for railroad bridges across navigable streams, which are 
authorized by acts of Congress or statutes of the states. The structure in question is sus- 
tained by none of these considerations. 


4- River Pilots—Degree of Skill Required of Them.—Pilots on the navigable 
rivers of the interior are selected, examined, licensed mainly for their knowledge of the 
topography of the streams where they are employed; anda constant and familiar ac- 
quaintance with the towns, banks, trees, etc., and the relation of the channel to them, 
and of the snags, sand-bars, sunken barges, and other dangers of the river as may arise, 
is essential to the character of a skillful pilot. 


5. Neg'igence by Pilot—Running Vessel Against Pier.—Hence the pilot in 
this case, who ran his vessel against a pier which he should have known was there but 
did not, was in fault for want of that knowledge. He was less in fault for hugging the shore 
near where he knew the mill and boom of appellant were, in a dark night, when the cur- 
rent of the river would have carried him into safe and deep water further out. 


6. The Result.—Both parties being in fault the damages are to be divided accerding 
to the admiralty rule in such case. 


Appeal from the Circuit Court of the United States for the Dis- 
trict of Iowa. 


Mr. Justice MILLER delivered the opinion of the court. 


This suit was originally a libel in admiralty in the District Court 
of Iowa, founded onthe sinking of a barge for which the appellant 
was charged to be liable, on the ground that it was caused by a 
collision with a stone pier built by him in the navigable part of 
the Mississippi river. The district court was of opinion that Atlee 
had not exceeded his rights as a riparian owner in building the 
pier where it was, in aid of his business as a lumberman and owner 
of a saw-mill on the bank of the river, the pier being part of a 
boom to retain his logs until needed for sawing. But that court 
was further of opinion, that by failing to have a light on this pier dur 
ing a dark night, Atlee was guilty of a fault which rendered him 
in part responsible for the collision. As, however, the libellants 
were also found to be in fault, for want of care and knowledge of 
this obstruction on the part of the pilot, the district court divided 
thé damages and rendered a decree against Atlee for half of them. 

The circuit court was of opinion that Atlee hd no right to erect 
the pier where it w2s, and, seéing no fault on the part of the pilot, 
decreed the whole damage against Atlee. 

The appeal from that decree was submitted to this court on 
printed argument November 26, 1873, and it was affirmed by an 





equal division of the court, which was at that time composed of | 
eight members. On application for re-hearing this decree of affirm- | 


ance was set aside and a re-argument ordered on the question 
whether the damages shvuld be apportioned, both parties being in 
fault. 

As the court is now full, when this latter argument is presented 
and the original decree of affirmance has been set aside, the 
court has re-considered the whole matter, and I now proceed to 
announce its judgment. 

No question is made of the jurisdiction of the district court sit- 
ting in admiralty. 

The testimony is very voluminous, as is also the discussion of it 
by counsel, but we are of opinion that the decision of the case 
must rest mainly on undisputed facts, or those about which there 
is but little conflict of testimony. 

We shall assume the truth of the facts which we state as the 
foundation of our judgment, without a reference to the witnesses 
by which they are proved. 

The pier against which libellant’s barge struck is about thirty 
feet square, constructed of stone and timber, located from one 
hundred and forty to fifty feet from the bank of the river, in water 
of the average depth of twelve feet at that place, being ten feet 
even at a low stage of water. 

At low water this pillar is fifteen feet above the surface, anda 
foot or too in very high water. A part of the distance between 
the shore and the pier consists in low water of a sand-bar. 
Seven hundred feet above the pier this sand-bar tends to a point 
in the river made by the deposits from a small stream called 
French Creek, and this point, in relation to the general course of 
the river, projects something further towards the centre of the 
channel than Atlee’s pier does. 

Three-quarters of a mile above the pier is the levee wharf, or 
landing place of the city of Fort M dison. 

The appellant was the owner of extensive saw-mills, and of the 
lands on which they were located, bounded by the riverat the point 
of the location of the pier for some distance above and below. 
He had built this pier, and another below it, as parts of a boom 
for receiving and retaining the logs necessary for use in his mill. 
Some kind of a boom was necessary to enable him to keep these 
logs safely and economically. No question is made, but that if he 
had a right to builda pier at that place it was built with due skill 
and care, and that he was blameless in every other respect, unless 
the absence of a light at night was a fault. 

The first question, then, to be decided is whether, in view of these 
facts, appellant could lawfully build such a pier at the precise spot 
where this was located. 

The affirmative of this proposition was held by the learned 
judge of the district court, on the general ground of the analogy 
which the present case bears to wharves, levees, piers, and other 
landing places on navigable rivers, which are built and owned by 
individuals, and which are projected into the navigable channel of 
the river farther than defendant's pier. The cases of Yates v. 
Milw.ukee, 10 Wall. 497 ; Dutton v. Strong, 1 Black, 25; and The 
Railroad Co. v. Schuremier, 7 Wall, 272, are cited in support of 
the proposition. Bridges, also, across these rivers, with piers, 
which clearly render navigation more h>zardous, and which have 
by this court been held to be lawful structures, are cited in aid of 
this view. Gilmanv. The City of Philadelphia, 3 Wall. 713. 

What is the precise extent to which, in cites and towns, these 
structures owned by individuals, or by the town or city corpora- 
tions, may be permitted to occupy a portion of what had been 
navigable water, and under what circumstances this may be done, it 
is not our present purpose to decide, nor to lay down any invariable 
rule on the subject. It is sufficient to say that we do not consider 
the case before us as falling within the principles on which that 
class of cases has been decided. 

In all incorporated towns or cities located on navigable waters, 
there is in their charters, or in some general statute of the state, 
either express or implied power for the establishment and regula- 
tion of these landings. 
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This may be done by the legislature of the state or by authori'y 
expressly or impliedly delegated to the local municipal govern- 
ment. In all such cases there is exercised a control over the loca- 
tion, erection, and use of such wharves or landings, which will 
prevent their being made obstructions to navigation and standing 
menaces of danger. 

The wharves or piers are generally located by lines bearing 
such relation to the shore and to the navigable water as to present 
no danger to vessels using the river, and the control which the state 
exercises over them is such as to secure at once their usefulness 
and their safety. 

These structures are also allowable in a part of the water which 
can be used for navigation, on the ground that they are essential 
aids to navigation itself. 

The navigable streams of the country would be of little value 
for that purpose if they had no places where the vessels which 
they floated could land, with conveniences for receiving and dis- 
charging cargo, for laying by safely until this is done, and then 
departing with ease and security in the further prosecution of their 
voyage. Wharves and piers are as necessary almost to the suc- 
cessful use of the stream in navigation as the vessels themselves, 
and are to be considered as an important part of the instrumen- 
talities of this branch of commerce. But to be of any value in 
this respect, they must reach so far into deep water as to enable 
the vessels used in ordinary navigation to float while they touch 
them and are lashed to their sides. They must of necessity oc- 
cupy a part of the stream over which a vessel could float if they 
were not there. 

The structure of Mr. Atlee is sustained by none of these consid- 
erations. It is built far away from acity or town, and might as 
well be ten miles off as where it is, for any relation it has to the 
business or commerce of the city of Fort Madison, or any subjec- 
tion to the control of the city authorities. His right to build this 
structure in the navigable channel of the river is unsupported by 
any statute of the state, general or specific, by any ordinance of a 
city or town, or by any license from any authority whatever. 

Nor is there any claim or pretence that this pier is in aid of navi- 
agtion. No vessel or water-craft is expected to land there, nor are 
there any arrangements by which they can land or be secured or 
fastened. The size of the pier, its sharp corners, its elevation 
from the water, and its want of connection with the shore, forbid 
any such use of it. It is intended to receive nothing that floats 
but rafts, and no rafts but such as its owner designs to keep there 
permanently for his own use. 

He rests his defence solely on the ground that at any place 
where a riparian owner can make such a structure useful to his per- 
sonal pursuits of business, he can, without license or special au- 
thority, and by virtue of this ownership, and of his own conven- 
ience, project a pier or roadway into the deep water of a naviga- 
ble stream, provided he does it with care, and leaves a large and 
sufficient pass-way of the channel unobstructed. 

No case known to us has sustained this proposition, and we 
think its bare statement sufficient to show its unsoundness. 

It is true that bridges, especially railroad bridges, exist across 
the Mississippi and other navigable streams, which present more 
dangerous impediments to navigation than this pier of Mr. Atlee’s, 
and that they have, so far as they have been subjected to judicial 
consideration, been upheld. But this has never been upon the 
ground of the absolute right of the owners of the land on which 
they abutted to build such structures. The builders have in every 
instance recognized the necessity of legislative permission by ex- 
press statute of the state, or of the United States, before they ven- 
tured on such a proceeding. And the only question that has ever 
been raised in this class of casesis, whether a s/a¢e could authorize 
such an invasion of the rights of persons engaged in navigating 
these streams. This court has decided that in the absence of any leg- 
islation of Congress on the subject, the state may authorize bridges 


! ‘ 
across navigable streams, by statutes so well guarded as to protect 
| the substantial rights of navigation. (Gilman v. Philadelphia, 3 
Wall. 228.) But Mr. Atlee has no such authority, and pretends 
to none. 
| Weare of opinion that the pier against which libellant’s barge 
struck was placed by him in the navigable water of the Mississippi 
| river, without authority of law, and that he is responsible for the 
damages to the barge and its contents. 

But the plaintiff has elected to bring his suit in an admiralty court, 
which has jurisdiction of the case, notwithstanding the concur- 
rent right to sue at law. In this court the course of proceeding is 
in many respects different and the rules of decision are different. 
The mode of pleading is different, the proceeding more summary 
and informal, and neither party has a right to trial by jury. An 
important difference as regards this case is the rule for estimating 
the damages. 

In the common-law court the defendant must pay all the dam- 
ages or none. If there has been on the part of plaintiffs such care- 
lessness or want of skill as the common law would esteem to be 
contributory negligence, they can recover nothing. By the rule 
of the admiralty court, where there has been such contributory 
negligence, or in other words, when both have been in fault, the 
entire damages resulting from the collision must be equally divi- 
ded between the parties. This rule of the «dmiralty commends 
itself quite as favorably in its influence in securing practical justice 
as the other, and the plaintiff who has the selection of the forum 
in which he will litigate, can not complain of the rule of that forum. 

It is not intended to say that the principles which determine the 
existence of mutual fault on which the damages are divided in admii- 
alty, are precisely the same as those which establish contributory 
negligence at law that would defeat the action. Each court has 
its own set of rules for determining these questions, which may be 
in some respects the same, but in others vary materially. 

The district Judge was of opinion in this case that the libellant 
was in fault so as to require the application of the admiralty rule, 
and on that point this court agrees with him. 

The character of the skill and knowledge required of a pilot in 
charge of a vessel on the rivers of the country is very different 
from that which enables a navigator to carry his vessel safely on 
the ocean. In this latter case a knowledge of the rules of navi- 
gation, with charts which disclose the places of hidden rocks, dan- 
gerous shores, or other dangers of the way, are the main elements 
of his knowledge and skill, guided as he is in his course by the 
compass, by the reckoning, and the observations of the heavenly 
bodies, obtained by the use of proper instruments. It is by these 
he determines his locality and is made aware of the dangers of 
such locality if any exist. But the pilotof a river steamer, like 
the harbor pilot, is selected for his personal knowledge of the to- 
pography through which he steers his vessel. In the long course 
ofa thousand miles in one of these rivers, he must be familiar with 
the appearance of the shore on each side of theriver as he goes along. 
Its banks, towns, its landings, its houses and trees, and its openings 
between trees, are all landmarks by which he steers his vessel. 
The compass is of little use to him. He must know where the navi- 
gable channelis,in its relation to all these external objects,especially 
in the night. He must also be familiar with all dangers that are 
perm nently located in the course of the river,ass nd-bars, snags, 
sunken rocks or trees, or abandoned vessels or barges. All this 
he must know and remember and avoid. To do this he must be 
constantly informed of changes in the current of the river, of sand- 
bars newly made, of log or snags, or other objects newly presented, 
against which his vessel might be injured. In the active life and 
changes made by the hand of man or the action of the elements 
if the path of his vessel, a year’s absence from the scene impairs 
his capacity, his skilled knowledge, very seriously in the course of 
a long voyage. “He should make a few of the first “trips, ’’ as they 
are called, after his return, in company with other pilots more 





recently familiar with the river. 
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It may be said that this is exacting a very high order of ability 
ina pilot. But when we consider the value of the lives and prop- 
erty committed to their control, for in this they are absolute mas- 
ters, the high compensation they receive, and the care which Con- 
gress has taken to secure by rigid and frequent examinations and 
renewal of licenses, this very class of skill, we do not think we 
fix the standard too high. 

Any pilot who, during the navigable season of the year 1870, 
was engaged in conveying vessels up and down the Mississippi 
river past Fort Madison, would have known of the existence of 
this pier and would have avoided it. Though the pilot in this 
case had been many years engaged in navigating this part of the 
river, he had been absent for over a year, and this was his first 
voyage in a period of about fifteen months. He, therefore, did 
not know of the existence of this pier and ran against it. 

Again, the natural current of the river, after striking the little 
projection of the sand-bar below Fort Madison, is towards the 
eastern shore, and away from the shore with which this pier is 
connected. There was a large expanse of deep water a hundred 
feet further out than where the vessel ran which was safe, while 
there must always have been felt to be moreor less danger of 
striking the saw-logs or boom, or some other matter belonging to 
Atlee’s mill, by hugging the shore at that point even before the 
pier was built. A careful and prudent pilot in a dark night as this 
was, would therefore have taken the middle of the river, the course 
of its natural current, instead of tending inward towards the shore 
after passing the projecting point of the sand-bar. For these 
reasons we are of opinion that there was such want of knowledge 
and skill in the pilot, and such want of care in his management of 
his vessel at that point, as to require the damages to be divided. 

As there is no exception to the report of the commissioner of the 
district court—to whom the question of damages was referred— 
based on this view, the decree of the circuit court is reversed, with 
instructions to render a decree on the basis of that report for half 
the damages which he found the libellant to have suffered. 





Patent Law. 


SAMUEL T. CRAIG v. JACOB SMITH AND GEORGE D. 
HALE, 


United States Circuit Court, District of Kansas, November 
Term, 1874. 


Before Hon. JoHN F. DILLon, Circuit Judge, and Hon. C. G. Fos- 
TER, District Judge. 


1. Rehearing granted on discovery of new evidence. 

2. Patent Construed.—Patent for improvement in well tubes, granted Samuel T. 
Craig, June 11, 1867, construed 

3- ———. _Wire screen in combination with an enlarged drill-head to protect the 
screen, held to be old at the time of Craig’s invention, and anticipations referred to. 

4. ——. Craig’s patent is not infringed unless the entire combination claimed, 
including air chambers and p ge, are used. 

5. ———. When the patent is for the combination alone, it is no infringement to use 
any of the parts or things which go to make up the combination, provided the combina- 
tion itself is not used. 


6. . The enlarged drill-head can not, for the purpose of this patent, be held the 


equivalent of the air passage. 








This was a rehearing upon a suit in equity, brought on letters 
patent for improvement in well-tubes granted complainant, June 
11th, 1867. 

The patent had been sustained upon the original hearing, in- 
fringement found, and a decree for complainant ordered. 

The respondents afterwards filed a petition for rehearing, alleg- 
ing the discovery of new evidence, which new evidence was set 
forth at length in their petition, and consisted mainly of record evi- 
dence. This evidence they alleged that they were not able to 
discover before the hearing, though using all diligence. The 





rehearing was granted, and the opinion below was delivered upon 
the case submitted upon the additional evidence. 


Martin, Burns & Case and Alfred Enis, counsel for complain- 
ant ; Guthrie & Brown, counsel for respondents. 


Foster, J.—The patent of the plaintiff is for ‘‘ combination and 
arrangement of the perforated end of the well tube 
around which the wire screen or gauze is placed; the point 
secured to the end of the tube, forming the chamber and air pas- 
sage.’’ The patent is evidently for a combination of devices, not 
new in themselves (except perhaps the chamber and air passage), 
The plaintiff claims the wire screen on the outside of the perforated 
tube as new, but the several applications for patents made before 
plaintiff claims his discovery, show that that device is not new. 
The claim of Chas. Batchelor, filed Nov. 8, 1865, in the patent of- 
fice, and rejected, embodied this principle of wire screen with an 
enlarged drill-head to protect the screen. The patent of Batche- 
lor, Park & Sherman, of Dec. 12, 1865, had an outside strainer, 
protected by an outside casing. Thepatentof J.C. & M.V Camp- 
bell, Jan. 8, 1866, has the strainer or conical plug or point, and the 
patentees say they do not claim the plug as new, it having been 
described in the patent to Jas. Suggett, March 29, 1864. The appli- 
cation of Geo Mallory, July 10, 1865, presented a claim for the 
wire screen on the outside or inside. The application was rejected. 
Application of Arthur T. Wilder, Aug 20, 1866, outside screen or 
gauze ; rejected, being anticipated by Batchelor’s patent of Dec. 
12, 1865. The application of Augustus Harrington, June 29, 1866, 
among other things, presents the screen and enlarged drill-head. 
The applications of Dodge, and also Knapp and Pease present 
claims for similar screens. 


These cases abundantly show that the plaintiff's claim of 
novelty for the screen is not sustained. The defendants are using 
a similar device to plaintiff's patent, except the chamber and 
air passage in the drill-head. The plaintift's patent being for 
a combination, two questions arise in the case. If the plaintiff 
claims for the wire screen and enlarged drill-head, without the air 
chamber, is his invention new? Do the defendants infringe that 
patent, unless they use the whole combination, including air cham- 
ber and passage ? 

The first question we are compelled to answer in the negative. 
The rejected application of Batchelor, Nov. 8, 1865, presented 
substantially the same combination. The applicant says: ‘The 
enlargement, or shoe B, protecting the strainer from being injured 
on the descent of the tube.” The application of Harrington, June 
29, 1866, also included these devices. In the application of Wilder, 
August 20, 1866, the screen was extended on the outside of the 
tube from shoulder to shoulder, the lower shoulder being the 
enlarged drill-head, thus combining the screen and enlarged 
drill-head. The application of George Dodge, March 13, 1866, 
presents the screen and enlarged drill-head. From these several 
cases, to say nothing of the affidavits presented on the application 
for rehearing, we areled to conclude that the combination of these 
two principles is not new. 

On the second point: The plaintiff's claim, as amended on the 
suggestion of the commissioners of patents, is for the combination 
and arrangement of the several parts of his device. Those several 
parts are three in number, to-wit: The wire screen, the enlarged 
drill-head, and the air passage. The first two devices being old 
in severalty and in combination, can the defendants be charged 
with infringing plaintiff's patent, by making use of these without 
the air passage. 

Curtis on Patents, Section 111, c. says: ‘‘ The combination must 
be new itself, and must produce a new and useful result, not due 
to the separate action of any one of the devices used in combina- 
tion nor attained thereby, but due to the co-operation or reciprocal 
action of the combined devices. And in such a case any one 





may lawfully use any of the old devices separately or in new com- 
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binations, or may use some of them in combination and omit 
others.” 

In the case of Hill v. Thompson, Webb’s Pat. Cases, 243, the 
court (Dallas, J.) on the subject of combinations, says: ‘‘ Neither 
can it be justly said thatthe use of the separate ingredients, or some 
of them partially combined, is a use made of the invention in part. 

* * * Each of the ingredients had before been separately 
used, and had been used more or less in partial combination.” 

Again, in Barnett v. Hill, 1 Mass. 447 (Curtis, Sec. 332), it was 
held: ‘‘ When the patent is for the combination alone, it is no 
infringement to use any of the parts or things which go to make up 
the combination, provided the combination itself is not used ”’ 

In Prouty v. Ruggles, 16 Peters, 336, the court holds: ‘ The 
use of any two parts only, or of two combined with a third, which 
is substantially different in form or in the manner of its arrange- 
ments and connection with the others, is therefore not the thing 
patented. It is not the same combination if it substantially differs 
from it in any of its parts. Curtis, 332. 

In a late case, Garrett v. Sibert, the U. S. Supreme Court at its 
October term, 1873, held the same doctrine. 

The combination of the outside screen, and the enlarged drill- 
head not being new or patentable, if the combination of the plain- 
tiff were patentable at all, it must have been so by reason of the 
combination of the air passage with the other devices, or a combina- 
tion of the whole as set forth in the specifications. If the plaintiff 
could or should abandon the claim for the chamber and _ air pas- 
sage, he has no patentable combination left. 

The plaintiff claims that the defendants have made use of an 
equivalent for his air chamber and passage, that the enlarged 
drill-head is of itself an equivalent, as by making a hole larger 
than the tube, it facilitates the drawing up of the same, which was 
the real purpose of the air passage. If this be true, it would mere- 
ly prove that the air passage was no improvement on the old drill- 
head, instead of proving that the old drill-head was an equivalent 
for the air passage. 

On the second question, therefore, we are compelled to hold the 
negative, and that there is no infringement of plaintiff's patent by 
the defendants in this cause. 

DILLON, Circuit Judge, concurs. 








Correspondence. 


MARITAL RELATIONS BETWEEN WHITES AND NEGROES IN TEXAS. 
CONSTRUCTION OF MARRIAGE ORDINANCE IN CONSTITUTION 
OF 1869. - 

BRENHAM, Texas, April 3, 1875. 

EpiTrors CENTRAL LAW JOURNAL:— In the case of Hovey v. 
Clark (37 Texas, 696) it was held, that in Texas, from the year 
1828, until the establishment of the Republic in 1836, there was 
no law prohibiting marriage between whites and negroes. 

The facts of the case were as follows: Clark (a white man) co- 
habited with a negro woman, from some time in 1833 to the time 
of his death, in 1862; the negréss died in 1869. Clark left a large 
property which had been escheated to the state, and this suit was 
brought against the state treasurer for its recovery, by persons claim- 
ing to be the children of ( lark and the woman. 

Judgment was rendered for the plaintiffs in the court below, es- 
tablishing their legitimacy and right to inherit. 

The supreme court affirmed this judgment, holding that the off- 
spring of such cohabitations were rendered legitimate by section 
27, of Article XII ofthe constitution of 1869, which reads as 
follows : ; 

“ All persons who, at any time heretofore, lived together as hus- 
band and wife, and both of whom, by the law of bondage, were pre- 
cluded from the rites of matrimony, and continued to live together 
until the death of one of the parties, shall be considered as legally 
married ; and the issue of such cohabitation shall be deemed legiti- 
mate. And all such persons as may now be living together in 











in such relations shall be considered as having been legally mar- 
ried ; and the children heretofore, or hereafter, born of such co- 
habitations shall be deemed legitimate.” 

At the time this constitution was before the people for ratifica- 
tion, it was universally believed in Texas, thit the sole object, in- 
tention and effect of this section, were to legalize marriages be- 
tween former slaves, and to render their offspring legitimate ; this 
was manifest in the expression, ‘“‘ persons, * * doth of whom,by 
the law of bondage, were precluded from the rites of matrimony.” 

By the law of bondage, negroes a/one were prohibited from mar- 
rying in general; white persons were only prohibited from mar- 
rying Africans or descendants of Africans. 

The same question came before our new Supreme Court at 
Galveston, March 31, 1875, in the case of Clements v. Crawford. 

These are the facts of the case: Clements gave a trust deed 
upon some lots, on which he hada house, where he was living and 
cohabiting with a negro woman‘ The lots were sold in execution 
of the trust, and Crawford became the purchaser. Clements and 
the negro woman refused to surrender the possession of the prop- 
erty, and Crawford brought an action of trespass to try title. 

The woman pleaded her marital rights, claiming the property as 
a homestead. 

The supreme court, Moore, J , delivering the opinion, held: 

1. That section 27 of Article XII of the constitution, refers only 
to persons who were precluded, not from marrying each other, 
merely, but from marrying any one else. Its object was to legiti- 
mize the offspring of those whom bondage had disabled from 
matrimony. 

2. A free white man, precluded by no law from marriage, who 
was living with a woman, either white or black, in violation of law, 
at the time of the adoption of the constitution, was not thereby 
made a married min. The case of Hovey v. Clark, supra, in so 
far as it is not in harmony with this interpretation, is overruled. 


S. 


NATURALIZATION OF ALIENS—RELIGIOUS TESTS. 
LEAVENWORTH, KANS., March 29th, 1875. 

Epitors CENTRAL Law JouRNAL:—In your No. 13 Vol. 2., 
page 198, isan article entitled ‘‘ Naturalization—Religious Tests” 
about which I feel disposed to differ with you somewhat in regard 
to the first case you mentioned 

Your statement is that ‘‘ Judge McKean, of Utah, refused a de- 
cree of naturalization to a Norwegian, who 4new no constitutional 
law against poligamy”™ 

Your statement precludes the idea that the Norwegian was an 
actual poligamist, and it is to the effect that he was refused h’‘s 
certificate, because of his erroneous ¢heory in regard to the validity 
of the marriage laws of the states an( territories of the Union, Ore 
dinarily we would understand from his language above quoted, that 
he knew of no constitutional prohibition against polygamy applica- 
ble to Utah Territory. If such was his meaning, I think Judge 
McK.-an would have trouble to find one himself. 

The other construction of his language must be that he doubted 
whether the act of Congress, and the various statutes of the states 
and territories (save and except Utah) were not unconstitutional, 
And it seems a great hardship in Judge McKean to compel the 
aforesaid Norwegian forever to remain a foreigner, for merely ex- 
pressing a /ega/ doubt which some may consider -a reasonable 
one, while the Honorable Judge no doubt expressed many such 
doubts during the same term of his court with impunity. 

In Utah, polygamy is not prohibited by territorial laws, and 
there it is practiced. Everywhere else in the United States, it is 
prohibited. Yet from my reading, I am inclined to the opinion that 
curative statutes are needed to legalize much that is done out- 
side of Utah, and that a poor Norwegian, unskilled in the law 
might be pardoned for imagining that the marriage laws of the 
United States were dead letters, aud generally considered uncon- 





stitutional. 
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The maxim, that‘ ignorance of the law excuses no one,"’ is un- 
questionably good when applied to men’s actions, but I think it 
is going too far to anply this maxim to one endeavoring to procure 
naturalization papers, merely to test his theories or knowledge of 
our laws and constitution. Even some lawyers might be expatria- 
ted if such a ruling was insisted upon and generally adopted. 

In all seriousness I think both the judges you named erred. Of 
course no excuse can be offered for Judge Ludlow. But if the 
Norwegian was violating actually the law by having more than 
one wife, Judge McKean did riht, but unless he was, he had no 
right to condemn him on accuunt of his theories. 

J. W. ENGLISH. 

[There is an act of Congress against polygamy, passed in 1862. 
The Norwegian jurist was therefore refused citizenship by Chief 
Justice McKean, because, in advance of the courts whose function 
itis to decide such questions, he held this law unconstitutional and 
void. The status of polygamy in Utah, is thus set out ina charge 
to a grand jury delivered by Chief Justice McKean at Salt Lake 
last fall: 

Utah was once a part of the Mexican Republic,and the Roman civil law 
and the the statute Jaw in Mexico both condemned polygamy; the common 
law of England, some of whose principles prevail here, denounces it; Con- 
gress in 1862 enacted a statute making it a penal offence; and European and 
American civilization utterly repudiate it Nothwithstanding all this po-4 
lygamy largely prevails in this territory, and, contrary to the statements of 
some who would deceive the world, and of others who are themselves de- 
ceived, large numbers of men and women are steadily going into it. And stl, 
so far as I can learn, the law against it has thus far been a dead letter. Its 
enforcement has been defeated by perjury. The polygamous marriage 
is a secret ceremony. None are permitted to be present but conspira- 
tors against the laws, and when they are called as witnesses they deny al] 
knowledge of it. 1 fain would hope, gentlemen, that you may elicit the truth, 
and bring some of these influential, polygamous criminals to the bar of jus- 
tice. It is your duty to labor earnestly to that end. 

And you will bear in mind gentlemen, that this Asiatic practice of polygamy 
goes hand in hand with the murderous doctrine of ‘ blood atonement." 
Here is a brief paragraph from the lengthened so-called revelation to Joseph 
Smith : 

** And again, as pertaining to the law of priesthood: If any man espouse 
a virgin and desire to espouse another, and the first give her consent; and ig 
he espouse the second. and they are virgins, and have vowed to no other man, 
then he is justified ; he can not commit adultery, for they are given him; * * 
* * and if he have ten virgins given unto him by this law, he can not com- 
mit adultery, for they belong to him; and they are given unto him—therefore 
is he justified. But if one or either of the ten virgins, after she is espoused, ’» 
shall be with another man, she hascommitted adultery, and shall be destroyed. 

There are territorial statutes against adultery and lascivious cohabitation. 
They are general in their terms and apply alike, without exception, to all 
citizens and residents in the territory. Polygamous sexual intercourse 1s 
adultery. I repeat, gentlemen, you will enquire into all crimes of every 
name and nature. 

The well-known animus of the Mormon leaders is in favor of 
the nullification of the laws of the Union, so far as they operate 
unfavorably upon the usages of the Church of Latter-Day Saints. 
We have no doubt it was this azzmus which prompted the declara- 
tion of the Norwegian in question. But even regarding his lan- 
guage in this light, we have felt doubts asto the propriety of re- 
fusing him naturalization. Ought any man to be denied the privil- 
eges of citizenship on account of opinions upon a legal or relig- 
ious question ?—Ep. C. L. J.| 








Notes and Queries. 
I. ANSWER TO FOG. 
EUGENE CITY, OREGON, March 28, 1875. 
Epitors CENTRAL LAW JOURNAL:—In answer to enquiry of 
“Fog,” in JOURNAL vol. 2, p. 176, I would say inthe first place, that 
neither of the estates of X. nor Y. were subject to levy and sale 
under the laws of Tennessee, the legal title being vested in the 
trustee under the trust deed, and an equity only remaining in A. 


remainder becomes subject, in the first instance, to pay the whole 
of the mortgage debt. Rorer on Judicial Sales, sec. 195 ; 10 Iowa 
325; 16 lowa 390; 5 Johnson Ch. 235; 1 Paige 226; Gillv. Lyons, 1 
Johnson Ch. 447; 9 Paige 649; 2 Barb. Ch. 151; 36 Ill. 321; 3 
Leigh, 532; 1 Barb. Ch. 353. 

A sale of property under execution is, in law, a sale by the exe- 
cution defendant, the officer selling being his agent or attorney for 
that purpose. Rorer on Jud. Sales, page 27; 3 Dana 622; 13 
Rich. Eq. 222; 16 Iowa, 519; 3 Wash. C. C. 546, 550. 

A court of equity will decree a satisfaction out of the homestead, 
provided the trust deed was signed, etc,, by the wife. 

Yours truly, R.N, 
II, ELECTION OF TOWN OFFICERS IN MISSOURI. 
SHELBINA, Mo., April 8th, 1875, 

Epirors CENTRAL LAW JOURNAL :—Sections 22 and 23, chapter 
134, Wagner's Statutes, provide for the election of town officers, 
Now the regular day for such election is the first Tuesday in April 
of each year. The incumbent trustees give the notice instead of 
having it given by the judges as the law requires. They find out 
their mistake and re-appoint the judges, and order an election un- 
der section 29 of the same chapter, which- provides that an election 
shall be ordered in case of failure of any election of trustees, etc. 
Now, the judges issue notice as required by sec. 23 for election 
under section 29, but issue the notice before the day for election 
under the general law, first Tuesday in April. The question is: 
Can there be a failure to elect under the general law until the 
day for election is passed? Or in other words would the election 
under section 29, be legal where the notices were issued and 
posted before the day for general election had passed? Would 
there be a failure to elect until the day of election had passed, and 
the failure thereby accomplished? Please insert this query in 
your next issue with your answer. My mind is made up upon the 
question, but there is a question here raised, that there is a failure 
when the judges failed to give notice of the general election, and 
that judges could be appointed and give notice under the special 
law (sec. 29), before the day arrived for election under the general 
law. Very respectfully yours, 

Cuas. M. KING. 








Book Notices. 


AMERICAN REPORTS. Vol 13. By ISAAC GRANT THOMPSON, Albany. 
John D. Parsons, Jr.1875. DIGEST OF AMERICAN REPORTS. By ISAAC 
GRANT THOMPSON. Volumes 1 to 12 inclusive. Albany: John D Parsons, 
Jr. 1875. ; 

On the appearance of the 12th volume, we had occasion to express our high 
estimate of the excellence and value of this series of reports, which from the 
beginning has been under the personal editorial charge of Mr. Isaac 
Grant Thompson, the well-known and able editor of the Albany Law Journal, 
In the judicious selection of cases, and in editorial work proper, the pres- 
ent volume is fully up to the standard of its predecessors. The utility of the 
series is much increased by the admirable Digest of all the cases reported in 
volumes I to 12 inclusive. The 13th volume includes most, if not ail of the 
decisions of general interest and permanent value in 43 to 46 California, 4 
and 5 Heiskell (Tenn.), 39 to 43 Indiana, 24, 25 La. An., 52 New Hamp. , 36 
New Jersey, 53, 54 New York, 23 Ohio State, 72,73 Penna. State and 5 
West Virginia. We repeat the expression of our conviction, that next to the 
reports of his own state, and the reports of the Supreme Court of the United 
States the practitioner will find it impossible to make a selection of report 
more useful than the “‘ American,” 4. 9. @ 
THEODORE TILTON v. HENRY WARD BEECHER. Action for crim. con. 
tried in the City Court of Brooklyn, Chief Justice, Joseph Neilson, presid- 
ing. Vol. 1. New York: McDivitt, Campbell & Co. 1875. 

This is re-published from the New York Tribune's report of the great trial, 

which is generally conceded to be the best, if not the only accurate reports 

which has been furnished by the daily press Judge Neilson acknowledges his 
obligations to it; our own New York correspondent, *‘ Beta, ’’ has made use of 
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worthiness. This volume contains portraits of Judge Neilson, Mrs. Tilton, 
Mr. Fullerton, Mr Morris. Mr. Prior and Mrs. Moulton. This volume%brings 
us down nearly to the close of Mr. Tilton’s testimony. It is printed in fine 
type, but as it is double leaded, it is not difficult to read. 

Itis safe to predict that this, or some other edition of the great trial will find 
a place in every well-filled law library. We congratulate the enterprising 
publishers on the promptness they have shown in issuing this volume, which 
by the way, has been on our table for some two or three weeks. 








MONTHLY WESTERN JURIST, BLOOMINGTON, ILL., FOR MARGH. 


Execution—Waiver of Exemption by Contract.—This is a short but 
valuable paper on this question, reviewing the cases, and showing a preponder 
ance of opinion against the power to waive the statutory exemption by con- 
tract. 

Rights of Father and Mother as Against Each Other to the Cus 
tody of Minor Child.—Commonwealth v. Potter, Mayor's Court of Scranton, 
Pa., opinion by Ward, Recorder. It would not be profitable to go through 
this case. We will seize the occasion, however, to express a conviction at 
which we have arrived after much thought; and it is, that it is time that the 
courts totally repudiated the common law barbarism that the father has any 
right to the custody of the child superior to that of the mother. Upon every 
principle of reason the reverse is true; but the child's interests and affections 
ought in every case to prevail. 


Suit on Collector's Bond—Defence by Sureties—Estoppel, Lim- 
itation and Laches Against State.— People v. Hastings, Supreme Court 
of Illinois opinion by Breese, J. [1 Mo. West. Jur. 485] 1. A mistake of 
the auditor of public accounts in stating the account of a county collector, 
by which the collector's securities were prevented from obtaining indemnity 
from such.collector, can not be pleaded as a defence to an action against the 
securities upon his official bond. 2. As between individuals, if one by words 
or conduct, wilfully causes another-to believe the existence of a certain state 
of things, and induces him to act upon it so as to change his previous condi- 
tion, he will be estopped to deny the truth of the representation, but the rule 
is otherwise as against the state. 3. The state is not embraced within the 
statute of Limitations, unless specially named and by analogy does not fall? 
within the doctrine of estoppel. 4. That no laches can be imputed to the 
government, and by the same reasoning which excuses it from laches and on 
the same grounds, is not affected by the negligence or even wilfulness of any 
one of its officials. 


Ante Nuptial Agreement—Widow’s Allowance—Policy of the 
Law.—By the statute of wills, the widow in all cases is allowed certain speci- 
fic articles of property for the benefit of herself and family, and the only ques- 
tion in this case is is the widow barred of such right by the terms of an ante- 
nuptial agreement containing this provision: ‘‘It is agreed that the property 
of each shall be kept separate and distinct, held and enjoyed by each separ- 
ately and distinctly by each, in the same manner as if they were and had con- 
tinued unmarried ; and upon the death of either party, his or her real estate 
and personal property shall pass to his or her heirs, executors and administra- 
tors, free from all claims of survivor.” He/d, that where there are children of 
the decedent, constituting the family, the award is as much for their 
benefit as for hers, and that she has no power to release it by ante-nuptial 
agreement or otherwise 

Limitations—Set-off.—Gilmore v Read, Supreme Court of Pa., 
opinion by Mercur. J. The running of the statute of limitations against a 
claim which defendant interposes as a set-off, is not stopped by the com- 
mencement of the suit. It is not stopped until the set-off is pleaded. 


Liability of Common Carriers—Evidence—Measure of Damages 
—Interest—Instructions—Degree of Proof Required.—lIll. C. R. 
R. Co. v. Blaisdell, Supreme Court, of Illinois, opinion by Craig, J. —1. This 
was an action of assumpsit brought by appellees against appellant for un- 
reasonable delay in the transportation of corn and oats shipped at various 
Stations on the line of appellant's road, in the spring ot 1865, consigned to 
Cairo. Hed, that if appellant failed to transport the grain to its point of des- 
tination within a reasonable time, and the price of the grain declined in the 
market at Cairo, the point to which it was consigned, then appellees would 
be entitled to recover the difference between the market price at Cairo, when 
it should have arrived and the time it actually arrived ; or if, in consequence 
of the delay there ceased to be a market for the grain at Cairo, then it would 
have been the privilege and right of appellees. without unreasonable delay, to 
ship the grain to some point where it could have been sold for the most ad- 
vantageous price, disposed of it to the best advantage and held the appellant 
fortheloss. 2. The price for which appellees sold oats at that time in Cairo, 


held competent as showing the market price of oats in Cairo atthattime. 3, 
For the purpose of establishing the market price of corn, appellees introduced 
in evidence a corresrondence between them and Bacon & Co. Held, that the 
testimony was incompetent. 4. The recovery of interest depends entirely 
upon the statute, and unless authorized by the statute it can not be recovered. 
5. The measure of damages was the difference -between the market price 

at Cairo when the grain should have arrived, and the market price when it 
did arrive; and, if there was no market for it in Cairo, appellees were bound 
to find a speedy market and dispose of it onthe most advantageous terms, 
and the difference between the market price when it should have arrived, and 
the price thus received, would be the measure of damages. 6. In a case like 
this, itis not enough for the appellees to show they received a specified sum 
for the grain and then stop, but the burden of proof is on them to clearly 
prove the disposition made of the grain, the price received and the expen- 

ses etc. 


ADVANCE SHEETS OF 24 OHIO STATE REPORTS. CINCINNATI: R. CLARK 
& Co. 

Conveyance—Covenant Broken—C -nstitutional Luw—Obliga- 
tion of Contracts.—The Great Western Stock Company v. Felix Saas. 
{24 Ohio St. 542.] 1. Where a person owning an estate in lands for the life 
of another, executes a jeed, with a covenant of seizin, purporting to convey 
the lands in fee simple, and the purchaser ts put in possession under the deed, 
such covenant. in view of its settled construction in this state, is not broken 
until eviction or its equivalent. 2. The provisions of the act of April 18, 
1870, amending section 557 of the code, when applied to cases where the 
cause of acticn accrued before the passage of the act are inhibited by section 
28, article 2, of the constitution, in so far as such provisions authorize the 
court at its discretion, to order a rescission of the contract, or to render judg- 
ment for the plaintiff only upon his giving a bond of indemnity to the defend- 
ant against damage resulting from a subsequent eviction, at the suit of ad- 
verse claimants in remainder or reversion, etc 


Constitutional Law—Obligation of Contracts.—Wallace W. Tem- 
pleton v Solomon Kraner e¢ a/. [24 Ohio St. 554] 1. The act of April 18, 
1870, amending section 557 of the co le, in so far as it authorizes a purchaser 
of real estate, in possession under a conveyance con'‘aining covenants of title 
and general warranty, in an action by the vendor against him to recover the 
purchase-money, to make the claimant of an estate in fee simple adverse to 
the title acquired by the purchaser. a party to such action, and if the adverse 
estate be adjudged in favor of the claimant, to counter-claim against the ven- 
dor the breach of the covenants of his title, is remedial merely, and does not 
impair the obligation of the contract between the vendor and vendee, nor in 
any manner affect the causes of action existing in favor of the parties thereto 
at the time of the passage of the amendatory act, 2. Under the grant of leg- 
islative power in the constitution, the general assembly has complete control 
over the remedies which are to be afforded to parties in the courts of the 
state; andif the rem=dies provided do not interfere with vested rights such 
effect must be given them as will carry out the intent of the law-making 
power. 


Letting Contracts to Lowest Bidders—Agreement among Bid- 
ders to do the Work in Partnership. —Hugh Breslin v. E-vin Brown, 
{24 Ohio St. 565.] A contract for making a public improvement was about 
to be let to the lowest and best bidder. A., who had filed his bid, and B., 
who was about to file his bid, entered into an agreement to become partners 
in the doing of the work, in the event the contract should be awarded to 
either of them, and further agreed that the contract so awarded should inure 
to the benefit of the firm. This agreement was not intended to influence the 
bid of either party. B., to whom the work was afterwards awarded on his 
bid, refused to perform the work in parmership with A . and assigned the 
contract for the work to a stranger for a valuable consideration, which he re- 
ceived. Aeld: 1 The agreement between A. and B. was mutual, and the 
undertaking of each was a sufficient consideration to support the undertaking of 
the other. 2. The agreement was not void as against public policy—it not ap- 
pearing that the intent, effect or necessary tendency of the contract was to 
stifle fair competition at the letting. 3. A. was entitled to demand from B, 
one-half the profits received on assignment. 


Administrator Purchasing at his own Sale—Action to Cancel 
Fraudulent Deeds—When Court will Decree a Reconveyance— 
Effect of Statute of Limitations upon Heirs, ona of whom isa 
Minor.—Elizabeth C. Riddle and Alvah Parker v. Phebe C. Roll and others, 
[24 Ohio St, 572.] 1. An administrator, ordered by the court to sell lands of 
the estate, procured a party to attend the sale and become the purchaser, and 
no other person being present or bidding at the sale, sold the land at two- 
thirds its appraised value to such purchaser, who, immediately upon receiv- 








ing his deed therefor, with the knowledge and consent of the administrator, 
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conveyed the land to a trustee for the use of the administrator's wife during 
her life, with remainder to her children begotten by her husband, and with 
power in the wife tosell the land. Ae/d, that the transaction, upon its face, 
and in the absence of clear and satisfactory explanation, is fraudulent and 
void; and that it is a question of fact for the court to decide whether the evi- 
dence furnishes such explanation. 2. Wi.ere the plaintiffs, in an action to 
set aside fraudulent deeds, whereby they have been divested of their title to 
land, pray to have the deeds canceled and set aside, and also pray for gen- 
eral relief, it is not an error in the court, on finding the deeds fraudulent, in- 
stead of ordering the same to be set aside and canceled, to decree a recon- 
veyance of the land to the plaintiffs upon equitable terms. 3. When one of 
several heirs bringing such an action is a minor, within the saving clause of 
the statute of limitations, the rights of all are saved thereby from the bar of 
the statute. 


Bill of Exceptions as Evidence on Subsequent Trial.—John W. 
Kirk ef al. v. Albert L. Mowry. [24 Ohio St. 581.] A bill of exceptions, 
purporting to show all the testimony taken on the trial of a case, is not com- 
petent evidence, on a subsequent trial, to prove what the testimony of the 
witnesses was on the trial in which the bill of exceptions was taken. 


Criminal Procedure—Argument of Counsel—Right of Counsel 
to be Present when Verdict is Rendered—Quantum of Proof— 
Self-Defence.—John Weaver v. The State. [24 Ohio St. 584.] 1. The 
court, in the trial of a criminal case, has the power te limit the time to be oc- 
cupied in the argument of the case to the jury. The exercise of the power 
should be reasonable, leaving full time for the fair discussion and presenta- 
tion of the case. 2 The counsel of the accused are entitled toa reasonable 
opportunity to be present at the receiving of the verdict. But where the 
court, after the jury agreed, had the court-house bell rung in pursuance of an 
announcement made at the time the jury retired, and also counsel called, and 
a reasonable time had elapsed for counsel to appear, all was done by the 
court that the defendant or his counsel had a right to expect. 3. Ona trial 
for the malicious shooting of a person w.th intent to kill, the burden of prov- 
ing that the act was done in self-defence, rests on the accused, and should be 
shown by a preponderance of the evidence. Silvus v. The State, 22 Ohio St. 
90, approved and followed. 


Breaking Railroad Car with Intent to Steal—Evyidence—Lar- 
ceny on Railroad Car by Breakman.—Manson v. The State. [24 
Ohio St. 590.) 1. Where a person is indicted for breaking and entering a 
railroad car, with intent to steal, and for the larceny of goods contained 
therein, and is acquitted of the breaking and entering, and convicted of the lar- 
ceny only, the judgment of the court will not be reversed because of the ad- 
mission, against the objection of the defendant, of evidence for the sole 
purpose of proving the breaking and entering, whether such evidence was 
properly admitted or not. 2 The fact that a person is in the employ of a 
railroad company, as brakeman on a freight train, does not imply such contro 
or possession of the goods being transported on such train, that he may not 
be convicted of the larceny thereof. 








Legal News and Notes. 


—ROBERT MCKENNA, of Shelby county, Tennessee, an estimable citizen 
formerly a senator in the legislature of that state, was recently convicted of 
incest, and sentenced to five years penal servitude inthe penitentiary, for mar 
rying the granddaughter of his deceased wife. Our acquaintance with the 
man, and the reports we have received of the case, convince us that it wasa 
political persecution, as unworthy of the honorable community in which it 
took place, as was the recent act of the parliamentum indoctum of North 
Carolina, in expelling a member who was politically obnoxious to the majority, 
on the ground that he was an atheist For twenty years bills have been in- 
troduced in the House of Commons of every parliament of Great Britain, 
repealing that ecclesiastical humbug, which declares inter-marriages with the 
relatives of the deceased wife, within certain degrees, incestuous; but the 
Lords, those noble old gentlemen whose mission it is to brace their feet and 
keep the car of progress from bowling down the hill too fast, have successfully 
defeated them. We are glad to see that Governor Porter has had the justice 
and good sense to pardon Mr. McKenna, thereby saving his state the dis- 
grace of imprisoning a respectable citizen in the penitentiary, for an offense 
which is no crime in the sight of right-thinking men. 


—CONSIDERABLE surprise has been occasioned by the withdrawal by, the 
Lord Chancellor of England of the Judicature Amendment. We have not 
taken the pains to inform ourselves of the nature of this bill; but its with- 
drawal is understood to be a victory by the party which favors the preserva- 
tion of the appellate jurisdiction of the House of Lords. Our learned neigh- 
bor, the Daily Register, thus discourses concerning it ; The purport of the bill 









was to substitute a supreme court of trained judges, including the Ex-Chan- 
¢ llors and all the law lords, for the ridiculous appellate jurisdiction of the 
House of Lords, which still maintains the supremely outrageous theory that 
every man who succeeds to a title which gives a seat in the Peer’s Chamber— 
whose lineal ancestor may have been “‘ created " because he was either a suc- 
cessful general, a wily politician, or a man with no brains but very large es- 
tate, or perchance some royal bastard or the lick-spittle companion in de- 
bauchery of some profligate monarch—is necessarily born with such a judi- 
cial capacity of mind that, without any legal training or education, he is 
qualified to decide the most subtle and intricate points of jurisprudence, and 
to affirm or reverse the decisions of the most experienced of the Queen's Judges 
at home or in the colonies—of a Denman, an Abinger, ora Cockburn. It is 
true that in practice the peers do not exercise this ludicrous privilege, as those 
conversant with the sittings of the House of Lords Court of Appeals at West- 
minister well known. Some five or six law lords actually do the work, sitting 
within the bar of the gilded chamber, while the lay lords—present in theory 
—are nearly always ‘‘ conspicuous by their absence " or, if present, do not 
vote. This, however, only tends still further to show the utter absurdity of 
that tenacity of privilege which has induced the Tory peers to compel the 
abandonment of a wise measure of legal reform submitted to them, in a 
Queen's speech, by a Tory Premier. 


—A CORRESPONDENT of the New York Tribune has recently “ inter- 
viewed’ Hon. Sanford E Church Chief Judge of the New York Court of 
Appeals, with reference to an attempt which has been made to identify the 
latter, with what is known in that state as the“ canal ring.’’ In the course 
of this interview the following remarkable dialogue took place: 

Correspondent.—Have you noticed some newspaper attacks on the Court 
of Appeals and its judges? Judge Church.—Yes, Ihave Correspondent, 
Have you any idea who instigated it? Judge Chuich.—Yes, it was Francis 
C. Barlow. Correspondent —Are you willing to state how you ascertained 
this? Judge Church,—Yes from the writer; not directly, but through an- 
other person, Correspondent.—Have you any idea what induced this at- 
tack? Judge Church.—I can not of course know the motive. I can only 
infer that he has taken advantage of the excitement on canal matters to vent 
his spleen against the court because he has happened to be unfortunate in his 
private and public litigations. Correspondent.—What do you think of it? 
Judge Church.—It remind. me of my brother Grover's remark, which he 
often jocosely makes. He says that up in Allegany, when a lawyer gets 
beaten in court, he has two remedies. One isto go down to the tavern and 
swear at the court, and the other is to take an appeal. As there is no ap- 

veal from this court, Mr. Barlow seems to have taken his only remedy. 

The Albany Law Journal, referring to this subject, says: “ It is hardly 
necessary to state that there never was a more unfair and discourteous, if not 
inconsiderate, attack by the newspapers than that of some of the New York 
and New England journals, upon the character of Chief Judge Church and 
other members of our Court of Appeals. The present members of this court 
stand as high among the profession as any of those who have constituted it 
from its foundation nearly thirty years ago. We never hada more able, in- 
dustrious and impartial appellate court, asa whole and in respect to its indi- 
vidual members than now; and it isa disgrace to journalism, that imputa- 
tions which have been thrown out by certain journals on such flimsy excuses, 
have been allowed to go without anything more than a passing rebuke from 
the great majority of better informed and better tempered journals. And it 
isa humiliating sight, when the Chief Judge of the highest court of this state 
is compelled, by the force of public sentiment, to make an express denial of 
such baseless charges. For the sake of the dignity and sanctity of the judi_ 
cial office, and for the sake of the intelligence and courtesy of journalism, we 
hope this matter will not occur again. " 


—THE Nation in speaking of the canal swindles which are being unearthed 
in New York, through the energy and honesty of Governor Tilden, uses the 
following language: ‘In the first place, we can hardly conceive any greater 
reproach, if we leave out of sight actual corruption, than that a judge of the 
highest court of the state should feel it necessary to explain toa newspaper 
that he is not in collusion with a gang of thieves. This feat, however, was not 
enough for the judge, but, being asked whether he knew the origin of the 
‘ newspaper attacks’ on the court, he said that he did; that they came from 
General Barlow, who had‘ vented his spleen’ upon the court ‘ because he 
has happened to be unfortunate in his private and public litigations.’ Itis 
difficult to imagine a more indecent thing than this coming from a judge and 
directed at a counsellor practising in his court As to the ‘ newspaper at- 
tacks," we may mention for the U-nefit of our readers that they rest chiefly 
on acharge m ide in a letter to the Tribune by Thurlow Weed. under his own 
signature, that one of the judges was ‘counted in ;' and that the evidence 
for his st tement is to be found in the published election returns which Judge 
Church or any one else can examine for himself, "’ 
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